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United States Savings Bonds—Valid Gift Causa 
Mortis 


United States savings bonds may be the subject of a valid 
gift causa mortis. Treasury department rules and regulations 
for the payment or reissuance of such savings bonds upon the 
death of the registered owner do not prohibit their transfer by 
gift causa mortis. In re Borchardt’s Estate, Surrogate’s 
Court, 88 N. Y. Supp. (2d) 987. 

Respondent received certain United States savings bonds 
from decedent and claimed title to the bonds in question under 
a gift causa mortis. The respondent established all of the es- 
sential elements of a gift causa mortis to the satisfaction of the 
court. Plaintiff, administrator of decedent’s estate, contended 
that the savings bonds were the personal property of the de- 
cedent. The question upon which decision was reserved was 
whether certain United States savings bonds could be the sub- 
ject of a gift causa mortis. 

It was held that the Treasury Department regulations 
neither expressly nor impliedly prohibited the transfer of sav- 
ing bonds under a gift causa mortis. It was apparent from the 
regulations that full recognition was accorded to local laws 
of testamentary or intestate devolution of property. The 
United States savings bonds in question were properly the sub- 
ject of a gift causa mortis and under its procedure the court 
could extend its aid to the respondent to compel the plaintiff, 
administrator of decedent’s estate, to make good the gift by 
the use of plaintiff’s name in its collection. 

In its opinion, the court said: 

This question has heretofore been considered in relation to some- 
what similar obligations of the Federal Government which had been 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §602. 
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issued by departments thereof, pursuant to Congressional authority, 
and determined in the negative. In Matter of Ballard’s Estate, 161 
Misc. 785, 293 N. Y. S. 31, claim to two veteran’s adjusted service 
bonds was dismissed on the ground that they could not be validly given 
causa mortis. ' The bonds had been issued to and registered in the name 
of the decedent, and stated upon their face that they were non-trans- 
ferable, non-assignable, and not subject to attachment, levy or seizure 
under any legal or equitable process, and that they were payable only 
to the registered owner, or in case of death or incompetence to the 
representative of his estate. Surrogate Foley acknowledged the right 
of Congress to prescribe conditions prohibiting assignment or transfer 
of ownership, and attributed the adoption of such restrictions to pro- 
tection of the veteran as a matter of public policy. 

In Matter of Bakos’s Estate, 163 Misc. 940, 298 N. Y. S. 866, 
affirmed 262 App. Div. 801, 29 N. Y. S. 2d 135, the same result was 
reached as to postal savings certificates. Surrogate Hart relied upon 
the case of Warren v. United States, 68 Ct. Cl. 634, certiorari denied 
281 U. S. 739, 50 S. Ct. 846, 74 L. Ed. 1154, as decisive of the 
question. 

The Warren case is one of a line of cases which have dealt with 
the question of whether the rules and regulations of departments of 
the Federal government prescribing the conditions and manner of 
payment of obligations of the United States, issued by such depart- 
ments and which have been promulgated pursuant to express authority 
conferred upon them by Congress conflict with the laws of the several 
states concerning the devolution of property by will or inheritance 
upon the death of the owner, where the rights of designated bene- 
ficiaries or co-owners are involved. 

The rules and regulations of the Treasury Department for pay- 
ment or reissuance of savings bonds upon the death of the registered 
owner are contained in § 315.49 of circular No. 530 issued June 1, 
1942. Under subd. (a), in the course of administration payment will 
be made to the representative of the estate or at his request and upon 
his certification to the persons entitled to share in the estate and to 
the extent specified for each. Under subdivision (b), after settle- 
ment through court proceedings the bond will be paid or reissued to 
the persons entitled thereto as determined by the Court. Subd. (c) 
provides for payment without administration and is not here ap- 
plicable. 

It is apparent from the foregoing summary of the pertinent regu- 
lations that full recognition is accorded to local] laws of testamentary 
or intestate devolution of property. Gifts causa mortis are said to be 
an exception to the Statute of Wills but they have long been 
acknowledged by the common law of this state and many others to be a 
valid means of transferring title to personal property effective upon the 
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death of the owner. ‘There is nothing contained in the aforestated 
regulations which expresses or implies a prohibition against gift of 
the savings bonds causa mortis. 

Where the subject of a gift causa mortis is a chose in action, non- 
negotiable and non-transferable by its express terms, aid of the Court 
must be sought in enforcing the rights of the donee. The title of the 
donee becomes absolute at the donor’s death only, when by relation it is 
deemed to take effect from the time of delivery. Williams v. Giule, 117 
N. Y. 348, 345, 22 N. E. 1071, 6 L. R. A. 366. Since the rights of the 
donee are not complete until the death of the donor, it may be said that 
the former takes from the donor against the latter’s legal representa- 
tive. The early cases treat the representative of the donor as trustee 
for the donee by operation of law and even compel the representative 
of the donor to allow the donee to sue in their name, to make the gift 
effectual. Grymes v. Hone, 49 N. Y. 17, 22, 10 Am. Rep. 313, and 
cases cited therein. Moreover the Surrogate has power under § 40 
of the Surrogate’s Court Act to direct and control the conduct of a 
fiduciary appointed by him. The Court having determined the rights 
of the parties to this proceeding to the bonds may extend its aid to 
the donee and compel the fiduciary to make good the gift by use of his 
name in its collection. ‘ 

It is accordingly determined that United States savings bonds (the 
U.S. obligations here in question), may be the subject of a gift causa 
mortis. 





Liability of Federal Deposit Insurance Corpora- 
tion Upon Termination of Insured 
Status of Bank 


The words “less all subsequent withdrawals from any de- 
posits of such depositor” as appearing in subsection (i) (1) 
of Section 12B of the amended Federal Reserve Act mean that 
after the date of termination, the Federal Deposit Insurance 
Corporation’s liability would be reduced by every withdrawal 
from deposits of the depositor of whatever kind and whenever 
made. Federal Deposit Insurance Corporation v. Winton et 
al., United States Circuit Court of Appeals, Sixth Circuit, 131 
Fed. Rep. (2d) 780. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §536. . 
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Plaintiff, the Kederal Deposit Insurance Corporation, on 
March 31, 1938, terminated the insured status of a bank in- 
sured under the provisions of Section 12B of the Federal Re- 
serve Act. At the time the bank’s insured status was ter- 
minated, the defendants and other depositors had therein time 
deposits, which remained in the bank until it closed. The de- 
fendants also had along with other depositors checking ac- 
counts into which they made deposits and from which they 
withdrew moneys between March 31, 1938, and August 18, 
1938, when the bank was closed by state insolvency proceed- 
ings. The plaintiffs claimed that in the process of settlement 
with the defendants, they could deduct from their total deposits 
as of March 31, 1938, including both checking accounts and 
time deposits, all checks drawn against the checking accounts 
of the defendants between March 31, 1988, and August 18, 
1938, without regard to additions which were in the meantime 
made to the checking accounts. The plaintiffs gave notice 
to each depositor, including the defendants, of the termination 
of the insured status of the bank, and also published the notice 
in local newspapers. ‘The notice in part stated that any deposit 
in the bank on or after April 1, 1988, would not be insured; 
that deposits in the bank as of March 81, 1938, up to $5,000 
would continue to be insured for a period of two years, pro- 
vided, however, that any withdrawals made on or after April 
1, 1938, from any deposits in the bank would be subtracted 
from the insured deposits of the insured portion of the deposits. 
The plaintiff contended that withdrawals from fresh deposits 
made after the termination of the insured status of the bank 
were to be charged against the insured deposits of the de- 
fendants. The defendants contended that such withdrawals 
were first to be charged to the fresh deposits made after the 
termination date, leaving the maximum insured total unaf- 
fected and undiminished until an amount greater than the 
amount of the fresh deposits was withdrawn. 

It was held that the plaintiff’s action in deducting any with- 
drawals made after the termination of the insured status of 
the bank were proper and consistent with the statutory provi- 
sion of the Federal Reserve Act. The defendants made fresh 
deposits and withdrawals at their own risk irrespective of 
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whether the withdrawals were from the fresh deposits or not. 
In its opinion, the court wrote: 


The case is one of first impression and requires a review of certain 
portions of subsection (i) (1) of Sec. 12B of the amended Federal 
Reserve Act hereinabove cited. The applicable portions of subsection 
(i) (1) are as follows: 


“ . . . After the termination of the insured status of any bank 


under the provisions of this paragraph, the insured deposits of each 
depositor in the bank on the date of such termination, less all subse- 
quent withdrawals from any deposits of such depositor, shall continue 
for a period of two years to be insured, and the bank shall continue 
to pay to the Corporation assessments as in the case of an insured 
bank during such period. No additions to any such deposits and no new 
deposits in such bank made after the date of such termination shall 
be insured by the Corporation, and the bank shall not advertise or 
hold itself out as having insured deposits unless in the same connection 
it shall also state with equal prominence that such additions to de- 
posits and new deposits made after such date are not so insured.” 
(Italics added). 

It is uncontroverted that at the termination of the insured status 
of the Bank, the insured deposits, less certain withdrawals, continued to 
be insured for a period of two years; that the maximum insurable 
amount is measured by the aggregate total of all deposits, checking 
or otherwise (up to $5,000.00), standing to the credit of each de- 
positor as of the date of the insured status terminated; and that this 
maximum cannot be increased by deposits made after the termination 
date. 


The question here is, whether or not withdrawals from fresh de- 
posits made after the termination of the insured status of the Bank 
are to be charged against the insured deposits. Appellees’ contention 
is that such withdrawals must first be charged to the fresh deposits 
made after the termination date, leaving the maximum insured total 
unaffected and undiminished until an amount greater than the amount 
of the fresh deposits is withdrawn. ‘The District Court sustained 
appellees’ contention. 

The court took the view that the Act was designed to prevent runs 
on banks and to keep open the channels of trade and exchange by pre- 
serving the solvency of insured banks; that the clauses under scru- 
tiny were intended to extend the insurance in a limited way after the 
bank was in a precarious condition, and to give it an opportunity to 
rehabilitate itself, and that if withdrawals from a bank whose insured 
status was terminated, but for the two year extension, were charge- 
able to the insured deposits of a depositor rather than to the fresh de- 
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posits, there could be little probability of new business and a strong 
probability of a run. 

In our view of the case we are not required to determine whether 
the interpretation placed by the court upon Clause (i) (1) of 12B 
of the Act would tend to prevent contemplated evils because we find 
no room for interpretation or construction at all. The words “less 
all subsequent withdrawals from any deposits of such depositor” as 
they appear in the italicized portion of the statute quoted are plain, 
simple and explicit. There is nothing doubtful about their meaning. 
The obvious meaning of the entire phrase, and one that is supported 
by Webster’s definition of the word “any” as “one indiscriminately of 
whatever kind or quantity” [italics added], is that after the date of 
termination F. D. I. C.’s liability would be reduced by every with- 
drawal from deposits of the depositor of whatever kind and whenever 
made. There is no room for the construction of an unambiguous stat- 
ute; not even where the purpose is to remove an apparent hardship. 
Helvering v. New York Tr. Co., 292 U. S. 455, 464, 54 S. Ct. 806, 78 
L. Ed. 13861; United States v. Missouri Pac. R. Co., 278 U. S. 269, 
277, 49 S. Ct. 133, 73 L. Ed. 322; Corona Coal Co. v. U. S., 263 U. 
S. 537, 540, 44 S. Ct. 156, 68 L. Ed. 431; Standard Oil Co. v. Fitz- 
gerald, 6 Cir., 86 F. 2d 799, 802. 

The power and authority of F. D. I. C. to terminate the insured 
status of the Bank is not questioned. The legality of the termination 
is not challenged—the termination was in fact both justified and ap- 
propriate. In such case the insurance upon the depositors’ deposits 
of whatever character on the date of such termination was continued 
for two years, but upon such conditions as the statute imposed. If 
this condition created a hardship either upon the Bank or its depositors, 
the remedy was by legislation, and construction by the courts may not 
be substituted therefor. United States v. Missouri Pac. R. Co., supra, 
278 U.S. page 277, 49 S. Ct. 133, 73 L. Ed. 322. 

We find no injustice in the conclusion reached. F. D. I. C. gave 
notice to each depositor of the termination of the insured status of the 
Bank, and in addition, notice was published in two newspapers of 
general circulation in Winchester, the county seat of Franklin County, 
Tennessee. The notices recited that the Bank had continued unsafe 
and unsound practices and had knowingly and negligently permitted 
its officers to violate the provisions of the state law and the regulations 
of F.D.1I.C. Then following the words, “Please Take Notice,” were 
paragraphs of utmost importance to depositors, to wit: 

“(b) That any deposit made in said bank on or after April 1, 1938, 
will not be insured ; 

“(c) That such deposits as you may have in said bank as of the 
close of business on March 31, 1938, up to $5,000 will continue for 
a period of two years to be insured; provided, however, that any with- 
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drawals you may make on or after April 1, 1938, from any deposits. 
in said bank will be subtracted from your insured deposits or the in- 
sured portion of your deposits.” . 

Depositors could not be misled by this language into continuing 
business with the Bank except at their own risk. If disaster befell 
them, it was self-invited. 





RR IRRREIEL: 


Liability of Bank Dealing with Fiduciary Beyond 
Scope of His Authority 


Where bank knew that it was dealing with a holder of a 
power in trust, it was the duty of the bank to explore the 
authority and reasons for trustee’s actions in undertaking to 
give a mortgage, and where bank failed to do so, it was re- 
quired to assume the burden of such failure, and remainderman 
was not obliged to allege and prove collusion or intentional 
wrong on part of bank in order to invalidate the mortgage as 
to remainderman. Manton v. Peoples Bank of Johnstown, 
Supreme Court, 38 N. Y. Supp. (2d) 484. 

Decedent, by her will, devised certain property to her son, 
Michael, for life with absolute power of disposition, and in the 
event Michael married and had issue he was to take in fee 
simple; if Michael married and had no issue or descendants of 
such issue, and died leaving a widow, the widow to have an 
estate equivalent to what her dower right would have been had 
the title of Michael been in fee. If Michael died leaving no 
widow or descendants or a widow but no descendants, the 
title to said property to pass in fee simple to another son, 
Martin, if living. 

Decedent died in 1920 and her will was admitted to pro- 
bate. Michael died in 1942, survived by widow, the defendant, 
but no issue or descendants, and his brother Martin, the plain- 
tiff, remainderman, also survived him. Prior to Michael’s 
death, he and his wife gave defendant bank a bond and mort- 
gage on the devised property in the amount of $1,500. This 
mortgage was duly recorded. Plaintiff questioned whether 
Michael and wife had any power or authority to make the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §524, 
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mortgage and whether thereby, defendant bank acquired and 
now holds any estate or interest in the fee of the property. 

It was held that the defendant bank was not an innocent 
third party. In taking the mortgage in question, it was in- 
vesting funds held by it as trustee and bound to use due care 
in such investment. ‘The bank, before accepting the mort- 
gage, had access to the records of title of the property and also 
of the will, and upon examination of the records and the will 
accepted the mortgage. ‘The plaintiff was not a party to this 
transaction and as a remainderman subject to being divested 
at any time prior to Michael’s death, he was not bound by any 
notice of recording which might make him chargeable with 
delay for failing to ask for an accounting before the death 
of Michael. The defendant bank in dealing with Michael, a 
fiduciary, should have taken notice of the scope of his authority. 
An act within Michael’s authority done by him with intent 
to defraud the estate, and which accomplished that purpose, 
bound the estate, if the defendant bank acted in good faith 
and without notice; an act beyond the scope of Michae!’s 
authority did not protect the defendant bank, even though 
defendant bank did not know of any breach of trust. The de- 
fendant bank was bound by such breach as though it had known 
it, where the circumstances were such that defendant bank 
had access to the records and decedent’s will and therefore 
should have known of the breach by Michael. 

In its opinion, the court said: 

It was clearly not the intention of testatrix to give Michael a 
beneficial power of sale. Therefore, the power in question was a 
general but not a beneficial power; and not being a beneficial power 
was a power in trust. Weinstein v. Weber, 178 N. Y. 94, 70 N. E. 
115; Real Property Law, §§ 133, 134, 136, 137. It is thus outside 
of the application of Section 149. 

Clearly the bank was an innocent third party. In taking the 
mortgage in question, it was investing funds held by it as trustee 
and bound to use due care in such investment ; on the basis of the argu- 
ments made here, it is implicit that the bank, when and before it took 
the mortgage, had access to the records of title of the property, in- 
cluding the will in question. Ithad the opportunity and the obligation 
to make an interpretation and construction of the terms of the will 
and did attempt to do so; on its construction of the will, it loaned 


the money and took back the bond and mortgage. The plaintiff was" 
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no party to the transaction. The recording of the bond and mortgage 
did not thereby give to the plaintiff (solely a remainderman whose 
remainder might be divested at any time prior to the death of the life 
tenant) any such notice that he can be chargeable with laches for failing 
to take some steps for an “accounting” before the death of Michael. 
There was no act or failure to act on his part which in any way con- 
tributed to the result, but now he finds that the inheritance which he 
was supposed to have under his mother’s will has apparently been 
subjected to the lien of a mortgage given to this bank, which, if it is 
actually a legal lien thereon, will require him to pay some $1,500 or 
more before he can enjoy the inheritance. The plaintiff is the innocent 
third party who finds himself injured as a result of an act which the 


defendant bank might have avoided. 


Nor can the defendant bank successfully assert that it could 
deal with Michael in his fiduciary capacity without any responsibility 
on its part for a breach of trust by him. The present situation cannot 
properly be compared to that in which one purchases from an 
executor, who acts under a power of sale, and in the course of adminis- 
tration of the estate in his charge. Such a rule, as to dealing with 
executors, applies “only where the purchaser relies upon the authority 
implied in the official character of the executor, and deals with him 
as with one exercising a power. In such a case, if the executor mis- 
applies the money, the remedy is not against the purchaser. But for 
other dealings, where the purchaser relies upon the representations of 
the executor, who is not acting in the course of administration, he 
takes the chance.”’ Moore v. American Loan & Trust Co., 115 N. Y. 
65, 21 N. E. 681, 684. . 

There is no rule of law which unifornily exempts one dealing with 
a fiduciary from responsibility for a breach of trust on the latter’s 
part. There need not have been intentional wrongdoing or collusion 
on the part of the defendant bank. One has notice of a breach of 
trust, not only when he knows of the breach, but also when he should 
know it; that is, when he knows facts which, under the circumstances, 
should lead a reasonably intelligent and diligent person to inquire 
whether the trustee is a trustee and whether he acts within his power 
and if such inquiry, pursued with reasonable intelligence and diligence, 
would give him knowledge or reason to know that a breach of trust 
is committed. Restatement of the Law of Trusts, § 297. 

Defendant now takes the position that it knew it was dealing with 
a fiduciary; then it behooved it to explore his: authority and reasons 
for his actions and, failing to do so, to assume the burden of such a 
showing in this action without obligation on the plaintiff to allege or 
prove collusion or intentional wrong. 

The mortgage was proffered fifteen years after the date of testa- 
trix’ death; at that late date, there was reason for inquiry if, for 
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instance, there remained unsettled matters relating to her estate, such 
as debts or charges against her or the estate. One dealing with a 
trustee must take notice of the scope of his authority and, while an act 
within his authority, done by him with intent to defraud the estate, 
and which accomplished that purpose, will bind the estate, as to per- 
sons, acting in good faith and without notice, where the act is beyond 
the scope of his authority, such third person is not protected and, even 
though he does not know of the breach, he is bound as though he had 
known it when the circumstances are such that he should have known 
it. Kirsch v. Tozier, 143 N. Y. 390, 38 N. E. 375, 42 Am. St. Rep. 
729; Fitzgerald v. Topping, 48 N. Y. 438; Moore v. American Loan 
& Trust Co., supra. 

Finally, I find as untenable the argument that “the absolute power 
of disposition” included the power to mortgage. The use of “disposi- 
tion” or “to dispose of” implies a finality of action presupposing some- 
thing more extensive and final than the act of mortgaging. The mort- 
gage did not dispose of the property, nor was it a sale of it, nor any 
part of it; it merely pledged the property as security for a loan. To 
“dispose of” is “to alienate or direct the ownership of property.” 
Black’s Law Dictionary, 2nd Edition. 

It may be argued that the power to dispose of implies the 
power to mortgage on the theory that the greater must include the 
less ; but that doctrine must be qualified with the provision that “the less 
must be of the same character with the greater, and essential to its exe- 
cution.” Coutant v. Servoss, 3 Barb. 128, 140. 

While there are not many authorities in this state defining the 
words “dispose of” or “disposition” with reference to the power to 
mortgage, it seems that there must be some clear extrinsic indication 
of intention before a “power of disposition” will be held to authorize a 
mortgage. To “sell and dispose of” does not include the power to 
mortgage. Albany Fire Insurance Co. v. Bay, 4 N. Y. 9, 19. In 
general, under a power in terms to sell and convey, donee has no 
authority to mortgage and such a mortgage is void (Bloomer v. Wald- 
ron, 3 Hill 361; Waldron v. McComb, 1 Hill 111; Coutant v. Servoss, 
supra); nor does the beneficial power of disposition include a power 
of gift. Vincent v. Putnam, 127 Misc. 647, 217 N. Y. S. 381, affirmed 
221, App. Div. 211, 223, N. Y. S. 361; Id., 248 N. Y. 76, 161, N. E. 
425. 

I, therefore, find that the title to the real estate in question is now 
in Martin Manion, subject only to the interest therein devised by the 
testatrix to Rose Manion in the quoted first clause of the will; that 
the said Rose Manion, by joining with her husband in the mortgage to 
the bank, has mortgaged this interest to that defendant; that the bond 
and mortgage now held by the defendant bank is a lien upon said prop- 
erty only to the extent of such interest of Rose Manion. 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





INDIVIDUAL LIABILITY OF CORPORATE 
OFFICER SIGNING CORPORATE NOTE ° 





Reifeiss v. Barnes, St. Louis Court of Appeals, Missouri, 166 S. W. 


Rep. (2d) 225 





Where an instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal or in 
a representative capacity, he is not liable on the instrument if he 
was duly authorized. An officer of a corporation signing a note in 
his official capacity who places his personal indorsement on back of 
note is entitled to notice of dishonor notwithstanding his knowledge 
of corporation’s financial inability to pay note. 

Plaintiff, upon representations of defendant Barnes, secretary of 
a corporation, that the corporation was in need of funds to meet a 
payroll loaned the corporation $5500 and a note to this effect was 
executed and delivered to plaintiff. The note was worded in part 
as follows: ‘‘We promise to pay’’ and signed, ‘‘Metaleraft Corpora- 
tion,’’ followed in separate line by the words ‘‘B. M. Barnes, Secy.’’ 
Defendant Barnes also personally indorsed the note. Later corpora- 
tion went into bankruptcy and plaintiff filed a claim against bank- 
rupt estate for amount due on note. Plaintiff never recovered 
anything on bankruptcy claim. Plaintiff then obtained a written 
guarantee from one Lyons a member of the corporation wherein 
defendant Lyons guaranteed Barnes’ obligation to plaintiff if he did 
not pay it ‘‘by the time I get my business and financial affairs on a 
sound basis, I will pay it to you.’’ Plaintiff, brought this action 
against defendants Barnes and Lyons for amount due on note alleging 
Barnes was liable individually as a maker of the note and that Lyons 
was liable on his guarantee of Barnes’ liability on the note. 

It was held that the note was the note of the corporation and 
was so executed by Barnes in his official representative capacity as 
an officer of the corporation and not individually as maker of the 
note. Barnes in the instant case added to his signature the word 
‘‘Secy’’ indicating that he signed for and on behalf of the corpora- 
tion whose signature appeared immediately above his own. The 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §§58, 1008. 
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fact that the promise contained in the note was in plural ‘‘We’’ was 
insufficient to show that note was intended as a joint obligation. 
Barnes’ signature on the note was not obtained in the individual 
capacity of a maker of the note. Defendant Barnes was not liable as 
indorsee on the note inasmuch as plaintiff had never made demand, 
presentment and given notice of dishonor. As to defendant Lyons, 
court held that inasmuch as Barnes was not liable to plaintiff, there 
was no liability on defendant Lyons. 


Action by M. E. Reifeiss against B. M. Barnes and another on a 
note and a guaranty thereof. From an order granting defendants a 
new trial, plaintiff appeals. 

Affirmed, and cause remanded. 

Douglas H. Jones and Douglas L. C. Jones, both of St. Louis, for 
appellant. 

Harry A. Frank, of St. Louis, for respondent B. M. Barnes. 

Harry A. Frank and Salkey & Jones, all of St. Louis, for respondent 
Garvey E. Lyons. 

BENNICK, C.—This is an action upon a promissory note together 
with a separate instrument in writing executed by defendant Lyons, 
whereby said defendant, in alleged consideration of an extension of the 
note, purported to guarantee the obligation of his codefendant Barnes, 
who was sought to be held liable by plaintiff both as an individual 
maker and as an indorser of the note. 

Upon a trial to a jury, a verdict was returned in favor of plaintiff, and 
against both defendants, for the aggregate amount of $6,965.75, com- 
prising the principal sum of $5,500, the face amount of the note, with 
interest amounting to $1,465.75. 

Following the return of such verdict, defendants, in due time, filed 
their separate motions for a new trial, both of which were thereafter 
sustained by the court upon the ground that it should have sustained 
each defendant’s request for a peremptory instruction in the nature of 
a demurrer to the evidence. From the orders so entered awarding 
defendants the new trial, plaintiff’s appeal to this court has followed in 
the usual course. 

Plaintiff, M. E. Reifeiss, or Monica E. Reifeiss, is a chiropractor by 
profession, and at the times involved in this proceeding numbered 
among her patients the families of both defendant Barnes and defendant 
Lyons, as well as the family of one Anderson, who likewise figures in 
the case. All the families were interrelated; and in time plaintiff came 
to have, not only professional, but also social contacts with them, and 
particularly so in the case of the Andersons, with whom Barnes and his 
grandmother resided. Mrs. Anderson was Barnes’ aunt; and following 
her death in August, 1937, plaintiff was married to Anderson in Sep- 
tember, 1938, and continued as his wife until 1940, when she secured a 
decree of divorce. Three weeks later she and Anderson were remarried, 
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and again divorced in 1941, with plaintiff apparently restored to her 
previous name of ‘‘Reifeiss,’’? which had been the name of her first 
husband from whom she had been divorced in 1933. 

Involved in the case is a corporation known as the Metaleraft Cor- 
poration which was a sort of family affair in the sense that its stock 
was largely owned by, and its control vested in, the members of the 
three related families. Defendant Lyons was the president and chief 
stockholder, defendant Barnes the secretary, and Anderson the treasurer, 
of the corporation. 

So cordial were plaintiff’s relations with the officers of the corpora- 
tion that eventually they asked her to take over the treatment of its 
employees, and to that end installed a chiropractic operating table in 
the plant which she made use of for the period of eight or nine months 
during which she made her regular calls at the plant. While she 
necessarily saw the plant in its operation in the course of her professional 
activities at it, she nevertheless testified that she knew nothing of the 
corporation’s business affairs, and did not become aware that business 
was bad until she was asked to make the loan which is evidenced by the 
promissory note upon which she sues in this proceeding. 

Regarding the circumstances attending the execution of the note, 
plaintiff testified that on September 23, 1937, while she was driving in 
her automobile, she was stopped on the street by Barnes, who asked to 
speak to her on a matter of business and was told to call at her office 
that evening. Anderson was along with Barnes at the time (it was still 
a year until he and plaintiff were to be married), but apparently it 
was Barnes alone who made all the suggestions leading up to the 
appointment for the conference that evening on the matter that Barnes 
had in mind. 

At the appointed time both Barnes and Anderson called at plaintiff’s 
office, where Barnes informed plaintiff that they were worried about 
the affairs of the Metalcraft Corporation; that current pay roll was 
due; that the employees had not been paid for three weeks; that they 
needed money in order to meet their pay roll; and that unless the 
necessary funds could be obtained by the following day, the place would 
be closed and padlocked, and the resulting shock would prove fatal to 
Barnes, who, according to plaintiff, was ill at the time, having seemingly 
developed a heart condition for which plaintiff ordered him to bed the 
following month, and on account of-which he was kept away from the 
office until January, 1938. 

In the course of the conversation, Barnes advised plaintiff that 
Lyons, the president of the company, was out of the city (a fact which 
plaintiff already knew) ; that if Lyons had not been out of the city, he 
himself would have contacted plaintiff; and that because of his absence, 
Lyons had instructed Barnes to call upon plaintiff with a request for 
the loan of the needed funds. Barnes also told plaintiff that the purpose 
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of Lyons’ trip out of town was to collect some $12,000, and that her loan 
would be repaid shortly after Lyons returned. The amount sought from 
plaintiff was $5,500, and when asked by plaintiff what security they 
had to offer her, Anderson replied that they had no security. 

As the result of the conversation, plaintiff agreed to make the loan; 
and on the following morning accompanied Barnes down town to her 
bank, where she took the money out of her safe deposit box, brought 
it back to her office, and then turned it over to Barnes, who thereupon 
completed the execution of a note which he had meanwhile prepared 
and was carrying in his pocket, and delivered the note to plaintiff as 
evidence of the indebtedness. Such note, which is the one sued on, was 
as follows: 


**5500.00 St. Louis, Mo., Sep. 24, 1937. 

‘*On Demand after date We promise to pay to the order of M. E. 
Reifeiss Five Thousand Five Hundred . . . and No/100 Dollars for 
value received negotiable and payable without defaleation or discount 
with interest at the rate of 6 per cent per annum from Date. Payable 
at Northwestern Trust Co. 


‘“Metaleraft Corporation 
a B. M. Barnes Secy.”’ 


Actually the note, as prepared by Barnes, was complete on its face 
save for the addition of his own signature, and what he did towards 
completion of the note was merely to sign ‘‘B. M. Barnes Secy.’’ 
underneath the typewritten corporate name, ‘‘Metalcraft Corporation.’’ 
This he did in plaintiff’s office and in her presence; and having thus 
completed the execution of the note, he then turned it over and wrote 
across the back his personal indorsement of ‘‘B. M. Barnes,’’ which 
was obviously added ‘‘to guarantee to her the payment of the note if 
the Metaleraft Corporation did not.’’ 

On the same occasion, and by way of further guarantee, Barnes 
wrote out and handed to plaintiff a statement, which was to the effect 
_ that if anything happened to him, plaintiff should be paid out of his 
insurance in the event Lyons did not take care of the obligation. Sub- 
sequently Barnes requested plaintiff to destroy such statement upon 
his assurance that Lyons would take care of the note, and plaintiff’s 
excuse for not producing it at the trial was that it had either been 
destroyed or mislaid. : 

Two or three weeks prior to the failure of the Metalcraft Corpora- 
tion, Barnes and Lyons came to plaintiff’s office; told her that the com- 
pany was about to go under; requested her not to do anything ‘‘legal’’ 
about the note; and assured her that her money would be safe. 

In May of 1938, the company went into bankruptcy; and in the 
following month Lyons again called upon plaintiff and assured her that 
“‘they’’ would take care of the note. Plaintiff admits that up to that 
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time she had made no demand for payment of the note; nor, relying 
upon Lyons’ assurance to her, did she make demand on him on the 
oceasion of his call upon her in June, 1938. 

On July 26, 1938, plaintiff filed a claim in bankruptcy against the 
estate of the bankrupt corporation, which claim, on November 30, 1938, 
was allowed as a general claim for the sum of $5,715.42, as shown by a 
certified copy of the proceedings before the Referee in Bankruptcy. 
Still no demand had been made upon either Barnes or Lyons for the 
reason, so plaintiff says, that she was ‘‘sure it would be taken care of.’’ 

Nothing was ever realized by plaintiff from the allowance of the 
claim in the bankruptcy court, and on December 9, 1938, she called 
Lyons to her residence; informed him that she had meanwhile learned 
that the money had not been used to meet the company’s pay roll; and 
requested that he add his signature to the note. This he did not do, 
but instead walked over to a desk, picked up a blank check, and on the 
back of it wrote out and executed the following guarantee: 


‘*Dec. 9th, 1938. 
“‘Dr. M. E. Reifeiss 
**T guarantee B. M. Barnes obligation to you of $5,500 and if he 
has not paid it by the time I get my business and financial affairs on a 
sound basis, I will pay it to you. 
‘*Garvey E. Lyons.’’ 


Following the execution of such instrument by Lyons, plaintiff again 
made no demand on Barnes for payment of the note, but at some time 
later turned the note over to Mr. Harvey B. Cox of the local bar with 
instructions that he take whatever steps might be necessary to enforce 
its collection. Exhibits in the case show that on March 27, 1940, Cox 
wrote both Barnes and Lyons, advising them that the note had been 
placed in his hands for collection, and requesting that they confer with 
him to the end of arranging for its payment. Barnes also testified that 
at some time prior to the receipt of the letter, he had had a telephone 
call from Cox requesting payment of the note. 

Payment was not made; plaintiff’s present counsel were employed ; 
and on August 1, 1940, this action was instituted by the filing of a 
petition in which, as already indicated, plaintiff seeks to hold Barnes 
both as an individual maker and as an indorser of the note, and in 
which she seeks to hold Lyons upon the written instrument guaranteeing 
Barnes’ obligation to plaintiff. 

Defendant Barnes answered, denying that he had signed the note 
in his individual capacity as maker, but alleging that he had only signed 
the same in his official capacity as secretary of the Metalcraft Corpora- 
tion, and that the note was the corporate obligation of such company. 
He further alleged that by reason of having filed her claim on the note 
as a claim against the estate of the bankrupt corporation, and by having 
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had the claim allowed in her favor in such proceeding, plaintiff had 
herself recognized the note as the obligation of the Metalcraft Corpora- 
tion, and was estopped to contend that it was defendant Barnes’ personal 
obligation. 

Further answering, defendant Barnes alleged that his indorsement 
of the note had been without consideration, and that likewise the exten- 
sion of time of payment granted by plaintiff on December 9, 1938, was 
without consideration, and without his knowledge or consent, and with- 
out notice to him as an indorser, whereby he was released and discharged 
from any and all liability on the note. 

Defendant Lyons answered, setting up that the instrument executed 
by him on December 9, 1938, purported to be only the guarantee of the 
obligation of defendant Barnes, and not the obligation of the corporation ; 
that the same was wholly without consideration, and not for an extension 
of time, inasmuch as plaintiff had theretofore made demand upon the 
note and had matured the same by filing claim thereon and having the 
claim allowed in the bankruptcy court; and that in any event, the instru- 
ment was not an unconditional guarantee, but on the contrary, had been 
expressly made conditional upon his business and financial affairs being 
put upon a sound basis, which condition precedent had not materialized 
or occurred. 

As already pointed out, the verdict of the jury was in favor of 
plaintiff, and against both defendants; and on this appeal the sole 
question of our determination is whether the court ruled properly in 
granting defendants a new trial upon the ground that their demurrers 
to the evidence should have been sustained. 

So far as concerns the question of defendant Barnes’ liability as an 
individual maker of the note, the applicable statute is Section 3036, 
R. 8. Mo, 1939, Mo. R. S. A. § 3036, which reads as follows: 


‘“Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal or in a 
representative capacity, he is not liable on the instrument ifi he was duly 
authorized ; but the mere addition of words describing him as agent, or 
as filling a representative character, without disclosing his principal, 
does not exempt him from personal liability.’’ 


Under the plain terms of the above statute, we think there can be 
no question but that plaintiff failed to make a submissible case against 
defendant Barnes upon the theory of his liability as an individual maker 
of the note. 

In the interpretation and application of such statute, the Missouri 
courts are in accord with the weight of authority upon the question, 
which is that where a note containing a promise appropriate in form for 
individuals is signed in the name of a corporation, followed by the name 
or names of one or more officers with their titles added indicative of the 
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fact that they are signing in their official capacities on behalf of the 
corporation, the latter alone is bound, and not the individual officers. 
Myers v. Chesley, 190 Mo. App. 371, 177 S. W. 326; Williams v. Schulte, 
Mo. App., 103 8. W. 2d 543; 10 C. J. S., Bills and Notes, § 32, p. 447; 
8 Am. Jur. Bills and Notes, § 502. 

Such is precisely the situation in the case at bar. Here Barnes added 
to his signature the word ‘‘Secy.,’’ indicating that he was signing for 
and on behalf of the Metalcraft Corporation, whose signature appeared 
immediately above his own. It is true that the promise contained in 
the body of the note. was couched in the plural ‘‘We,’’ but such fact 
did not suffice to show that the note was intended to be a joint obligation. 
8 Am. Jur., Bills and Notes, § 500. On the contrary, the word ‘‘We,’’ 
nothing else appearing, is to be regarded as having been employed 
merely to designate or describe the corporation aggregate and not to 
imply a plurality of makers of the note (Myers v. Chesley, supra), and 
certainly this is so where the promise was not made on the part of 
“‘We, as principals,’’ but only on the part of ‘‘We,’’ which, in the case 
of the obligation of a corporation, purports no different obligation than 
if the note were made to read that ‘‘the company’’ promises to pay. 

Much of plaintiff’s brief is taken up with the contention that where 
a note is ambiguous on its face with respect to the capacity in which 
one signs it, parol evidence is admissible to show the signer’s true 
relation to the instrument. Such is indeed the law as an abstract legal 
proposition (Myers v. Chesley, supra), but it has no application to the 
case at bar, even though plaintiff was permitted to show all the facts 
and circumstances attending the execution of the note in the hope of 
fastening liability upon Barnes as an individual maker. In this ease 
there was no ambiguity on the face of the note with respect to the 
capacity in which Barnes signed it, but instead it affirmatively appeared 
from the face of the note that he signed it in his official capacity as 
secretary of the Metalcraft Corporation, which showing, being un- 
ambiguous, was not properly subject to variation or contradiction by 
parol, if there had been a point made about it. 

It only supports our conclusion to point out, however, that regard- 
less of plaintiff’s insistence that there was such an ambiguity regarding 
the capacity in which Barnes had signed as to warrant the introduction 
of parol evidence in explanation of it, her evidence nevertheless failed 
to show that he had signed as an individual maker of the note. Un- 
questionably she was persuaded to make the loan on the strength of her 
personal relations with the officers of the company, but she at all times 
knew that the money was to go to the company itself, and was to be 
used, so she was led to believe, to meet the company’s pay roll. Further- 
more, while in the absence of satisfaction there is now no contention 
that she is barred from recourse against any other person liable on the 
note, the fact remains that she subsequently recognized the note as 
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being an obligation of the corporation by filing her claim thereon in 
the bankruptey court and having the same allowed as a general claim 
against the bankrupt estate. To be sure, Barnes was personally interested 
in obtaining the loan for the company, just as was every other one of 
its officers, including Anderson, who accompanied Barnes at the time 
of his initial solicitation for the loan, and also Lyons, who had instructed 
Barnes to ask for the money, as plaintiff herself testified that, she knew 
to be the fact. But if plaintiff intended for Barnes to be personally 
bound as maker, she did not obtain his signature in any such capacity, 
and failing in this, she made no case against him upon the theory of his 
liability as an individual maker of the note. 

Plaintiff attempts to make a point out of the fact that Barnes’ 
answer was not verified, her contention being that for want of a verified 
denial of the execution of the note, his execution of it as maker should 
be taken as confessed under Section 1116, R. S. Mo. 1939, Mo. R. S. A. 
§ 1116. There would be merit to this point if the note on its face showed 
prima facie that it was the individual obligation of defendant Barnes as 
maker. However the note did not show prima facie that it was Barnes’ 
individual obligation, but on the contrary, disclosed on its face that it 
was the obligation of the Metalcraft Corporation for which Barnes had 
merely signed in his official capacity as secretary of the corporation. 
In this circumstance, the statute did not require that Barnes verify 
his denial that he was an individual maker of the note, but on the 
unverified answer he filed he was entitled to make his defense, which, 
instead of being a denial of the execution of the note, was an insistence 
that it had in truth been executed in the very manner disclosed on 
its face, that is, by the Metalcraft Corporation for which he had signed 
as secretary. | 

The remaining question with respect to defendant Barnes’ liability 
is whether he was shown to be liable as an indorser of the note. 

The defense upon this point was put upon the ground that for want 
of demand, presentment, and notice of dishonor, Barnes was discharged 
of any liability as an indorser of the note. 

Plaintiff concedes that ordinarily presentment for payment and 
notice of dishonor are necessary to bind an indorser, but insists that 
under the facts of this case, not only was notice to Barnes not necessary 
because of his relation to the corporation and his knowledge of its 
financial condition, but also that by his conduct he waived the necessity 
for presentment and notice of dishonor. 

Regardless of Barnes’ status as secretary of the company, and regard- 
less of the fact that he undoubtedly knew of the corporation’s financial 
inability to pay the note, he was none the less entitled to notice of its 
dishonor, which was not to be excused upon any theory of joint re- 
sponsibility or community of interest between him as the indorser, and 
the Metalcraft Corporation as the maker, of the note. 8 Am. Jur., Bills 
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and notes, § 719. It was not in all events essential, if the corporation 
had paid the note, that it should have been paid through him, but it 
would the more likely have been paid through Lyons, who was the 
president and controlled more than a majority of the stock. It is to be 
remembered that Barnes was not the person receiving value, and not 
the debtor due to pay, but that instead he was merely an indorser, and 
as such entitled to recourse against the corporation in the event he was 
compelled to pay. Furthermore, the evidence, without more, that 
defendants would take care of the obligation to plaintiff, was insufficient 
to show that presentment and notice of dishonor had been waived, but 
instead it would have required proof of clear, unquivocal, and decisive 
action on Barnes’ part to establish his intentional relinquishment of 
his legal right. Wall Investment: Co. v. Schumacher, 344 Mo. 225, 125 
S. W. 2d 838. 

There was no case made for plaintiff upon either of the theories 
of liability which she counted upon as against defendant Barnes, and 
the court therefore ruled properly in awarding him the new trial upon 
the ground that his demurrer to the evidence should have been sustained. 

In this turn of the case, the question of defendant Lyons’ liability 
need require but passing comment. His undertaking was only to 
guarantee Barnes’ obligation, and inasmuch as under the facts Barnes 


was not shown to be liable to plaintiff, there was no liability to be 
entailed upon defendant Lyons, and his demurrer to the evidence should 
likewise have been sustained. 


It follows from all that has been said that the order of the circuit 
court sustaining defendants’ motions for a new trial should be affirmed 
and the cause remanded; and the Commissioner so recommends. 


BANK NOT LIABLE FOR WITHDRAWALS 
FROM TRUST ACCOUNT 


Kerner v. Kinsey, Appellate Court of Illinois, 45 N. E. Rep. (2d) 291 


A bank may properly make payments on checks properly drawn 
on a trustee account unless bank has some notice of an adverse claim 
or that the same are improperly drawn or in payment of a trustee’s 
personal indebtedness. 

Decedent by his will established a trust fund of $100,000 for the 
Chicago Musical College, to be used by said college in establishing 
a chair of music and musical history and for the purpose of granting 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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scholarships in music. Pursuant to directions of decedent’s will, 
the executors of decedent’s estate paid the $100,000 by a check pay- 
able to the order of ‘‘Chicago Musical College’’ and the college 
acknowledged the receipt of said money. The receipt was signed 
‘‘Chicago Musical College; By Carl Kinsey, President.’’ Kinsey 
indorsed the check as follows: ‘‘Pay to Carl Kinsey or order Chicago 
Musical College Carl Kinsey President Carl Kinsey’’ and deposited 
it with defendant bank which at that time opened a personal check- 
ing account in the name of Carl D. Kinsey. Later Kinsey opened an 
account in the bank in the name of the.old college. Subsequent 
thereto Kinsey mingled his own funds with the $100,000 by making 
deposits in the personal account and withdrawing moneys for his 
personal expenses. This account was later closed out. Later the 
old college borrowed $35,000 from the defendant bank and gave its 
note for that amount, payable to the bank 90 days after date with 
interest at 5 per cent per annum. This note was subsequently 
renewed twice at the request of the college. Kinsey then withdrew 
$80,000 from his initial account in the bank having a balance of 
$1,345.94. On the same day he deposited $80,000 in the account of 
the old college in the bank. Later the defendant bank applied 
$35,000 of the $80,000 deposited in payment of the note of the 
college held by it and Kinsey withdrew the balance of $45,000 for 
his personal expenses. Later both Kinsey’s persona] account and 
the old college account were closed by Kinsey. Kinsey subsequently 
made restitution to the college of the sum of $65,000. The plaintiff 
contended that the defendant bank was liable for the $35,000 he 
alleged were misapplied by the defendant bank and Kinsey acting 
jointly for uses and purposes obviously not proper under the terms 
of decedent’s will, and that the defendant bank was placed upon 
inquiry as to the misappropriation of said sum of $35,000 from the 
trust fund because the bank was cognizant of the following facts: 

‘‘The form of the check and the widespread announcement of the 
bequest under decedent’s will, the indorsement on the $100,000 
check, the mingling of the proceeds of this check with personal funds 
of Kinsey in the same bank, the switching of trust funds from the 
account of Kinsey to the account of the college, the subsequent with- 
drawal of $80,000 of trust funds from the college account in the 
form of certificate of deposit.’’ 


It was held that none of these factors could be construed as show- 
ing knowledge on the part of the defendant bank that the deposit of 
$100,000 was a trust fund. The check sent by the executors of 
decedent’s estate was payable to the college. It was indorsed by the 
college, by Kinsey its president, to his order and deposited by him. 
These indorsements on their face were entirely proper and the 
deposit was received by the bank as that of Kinsey (in the absence 
of any notice to the bank that they were trust funds) and there was no 
evidence that any announcement made by the college of the bequest 
had been brought to the attention of the bank. From the evidence 
it appeared that the bank did not know that the money was a trust 
fund until after it applied the $35,000 in payment of the note 
executed by the old college and for which the old college received 
that sum from the bank. The defendant bank was not liable for 
any misappropriation of the trust funds. 
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Suit by Otto Kerner, then Attorney General of the State of Illinois 
and Rudolph Ganz as successor trustee pro se. against Carl D. Kinsey, 
the First National Bank of Chicago, and others, for an accounting of 
a trust fund created by a will. From an adverse decree, George F. 
Barrett, present Attorney General of the State of Illinois, appeals. 

Affirmed. 


George F. Barrett, Atty. Gen. and Rudolph Ganz as successor trustee 
pro se. ; 

Thos. Hart Fisher, of Chicago (Norman Crawford, of Chicago, of 
counsel), for appellant Ganz. 

Amberg, Livingston, Kearns & Dahlin, of Chicago (Frank L. Paul 
and Ralph J. Mohan, both of Chicago, of counsel), for appellees. 


O’CONNOR, J.—By this appeal George F. Barrett, the present 
Attorney General of the State of Illinois, and Rudolph Ganz, as suc- 
cessor trustee seeks to reverse a decree entered by the Circuit Court of 
Cook County, June 30, 1941, dismissing the complaint, as amended, as to 
The First National Bank of Chicago and other defendants for want 
of equity. 

The record discloses that October 3, 1933, Otto Kerner, the then 
Attorney General of the State, filed his complaint in equity, against 
the college and Kinsey, in which it was alleged that Charles H. Ditson, 
deceased, late of New York City, in his lifetime was possessed of large 
wealth and desired to give to the public an opportunity to obtain educa- 
tion and instruction in music; that on December 3, 1927, he executed his 
will by which he bequeathed to 8 institutions, $100,000 each, one of which 
was the Chicago Musical College, a corporation. Paragraph 9 of the will 
is as follows: ‘‘(9) I direct and appoint that the sum of One Hundred 
Thousand Dollars ($100,000) shall be paid to the Chicago Musical 
College, to be used in establishing a fund, the income of which shall be 
used for any one or more of the purposes herein mentioned as shall be 
in the judgment of the officers of said College of the greatest benefit 
musically to said College, to-wit: in establishing and maintaining a 
chair or chairs of music or musical history or musical aesthetics, or in 
establishing and maintaining scholarships or fellowships in music, or 
in giving public performances of the musical compositions of talented 
students and graduates of said College, and if preferred of other musical 
composers, 


‘‘Such fund to be known as the Oliver Ditson Endowment, and any 
chair or scholarship or fellowship which is established to bear his name; 
bit nothing herein shall prevent said Chicago Musical College from 
investing the money as part of its general fund and applying a propor- 
tionate part of the income of its general fund to the purposes of this 
bequest. ’’ 
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It is further alleged that Charles H. Ditson died May 14, 1929, and 
that his will was admitted to probate by the Surrogate court of New 
York and that the executors of his estate ‘‘duly paid during the year 
1931 the sum of One Hundred Thousand Dollars ($100,000) in cash to 
Chicago Musical College, an Illinois corporation, pursuant to . . . sub- 
paragraph (9) of said will; that said Chicago Musical College, ...is a 
corporation for profit organized and existing’’ under the laws of Illinois 
and having its principal place of business at 64 East Van Buren Street, 
Chicago; that at the time of payment of the $100,000 to the Musical 
College and at all times since, defendant Carl D. Kinsey has been the 
president of the college ‘‘and legal or equitable owner of all of the 
capital stock of said corporation ;’’ that all of the stock certificates are 
in Kinsey’s name except directors’ qualifying shares and those have 
been endorsed in blank and delivered to Kinsey. That the $100,000 
‘constitutes a public charity or trust fund,’’ and is subject to the laws 
of Illinois and that the Chicago Musical College and its officers and 
directors were, by the terms of Ditson’s will, charged with the duty of 
administering the fund pursuant to the statutes of this state for the 
purposes mentioned in Ditson’s will. That upon receipt of the trust 
fund Kinsey, as president of the college, caused announcements of the 
creation of such fund to be made in publications of the college to the 
public generally; that afterward, during 1931 and 19382, the college 
held examinations amongst its students who were receiving musical 
education for the purpose of selecting those entitled to receive scholar- 
ships and fellowships in music; that the income from the trust fund 
had been insufficient to pay for the scholarships and fellowships; that 
the college had purported to award scholarships for the school year of 
1933-1934 but that they cannot be paid for from the income of the trust 
fund for the reason that Kinsey had personally handled and: adminis- 
tered the fund; that in the early part of 1931, the college, through 
Kinsey as president, undertook to make improvements on real estate 
owned by the college, consisting of the land and building at 64 East 
Van Buren Street, by remodeling the theatre in the building; that most 
of the remodeling was done prior to the receipt by the college of the 
$100,000 and that about $70,000 of the fund was so unlawfully applied 
by the college, contrary to the terms of Ditson’s will and the statutes 
of Illinois; that upon the remodeling of the theatre it was leased to a 
company which commenced the operation of the theatre but that such 
operation was ‘‘disastrous financially’’ and the lessee thereafter became 
wholly insolvent, surrendered possession of the theatre to the college 
and defaulted in its obligation to pay rent to the college. That April 
14, 1932, which was more than 6 months after the improvement of the 
theatre was completed, Kinsey, as president of the college, presented a 
resolution of a special meeting of the Board of Directors, which was 
approved by a majority of them, which resolution purported to confirm 
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the action of Kinsey in investing the $100,000 in remodeling the theatre. 
The resolution continued: ‘‘which investment, in accordance with the 
bequest, provides a permanent fund through the income from the theatre 
for scholarships to worthy and talented students in years to come. At 
the present time the theatre is rented for $1,600 monthly and this rental 
provides a good profit for scholarships on the investment of $100,000, 
in the theatre and building.’’ And it was further alleged on information 
and belief that at the time the resolution was passed, the lessee of the 
theatre had wholly failed and was insolvent. That approximately 
$70,000 of the fund invested in the remodeling was yielding no sub- 
stantial income. 

It was further alleged that in June or July, 1933, the college pur- 
ported to convey the title to the real estate at 64 East Van Buren, to 
defendant the Northwestern Mutual Life Insurance Company, the holder 
of a first mortgage on the real estate, in consideration of the cancellation 
by the insurance company of the existing mortgage executed by the 
college, and the release of Kinsey, who had personally endorsed the 
note. That if the entire trust fund of $100,000 had been invested, as it 
was purported to be by the resolution of the Board of Directors of the 
college, above referred to, the purported conveyance of the real estate 
to the insurance company constituted a complete destruction of the 
Ditson endowment fund unless the property so conveyed be returned 
to the college by the insurance company. It was further alleged upon 
information and belief that the college purported to have made other 
unauthorized and unlawful investments of the trust fund; that the funds 
were used to pay off losses and obligations of the college and for current 
operating expenses and no proper books were kept; that the college 
during 1931 and afterward, ‘‘and now is’’ the owner of first mortgages 
and bonds secured by trust deeds on Illinois real estate of the face value 
of $120,000; that about September 22, 1933, Kinsey, as president of the 
college, presented a resolution to the Board of Directors which was 
signed by them, setting up that the trust fund of $100,000 was then 
invested in first mortgage bonds secured on Illinois real estate; that 
substantially all of the mortgages and bonds were in default and in 
the hands of an attorney for the college for adjustment and foreclosure; 
that the legal title to certain of the real estate securing the bonds and 
mortgages, had been conveyed to Kinsey individually and that the total 
market value of the bonds and mortgages was less than $30,000; that. 
the investment was unlawful and unauthorized; that the college had no 
general endowment or trust fund since the receipt by it of the $100,000; 
that it was the duty of the officers and directors of the college to keep- 
the trust fund separate and apart from the other properties belonging 
to the college, to be known as ‘‘Oliver Ditson Endowment’’; that the 
fund had not been properly administered by the college or Kinsey and 
that various persons, firms and corporations had received the funds 





186 THE BANKING LAW JOURNAL 


knowing that they constituted a part of the trust fund and knowing that 
*‘such payments were unauthorized and unlawful.’’ That the funds 
were mingled with other funds of the college and disbursed to creditors 
of the college and were lost or in danger of being lost and destroyed. 
That. a budget had been prepared for the school in 1933-1934 but that 
there were no assets or properties in the trust fund to pay for, the 
scholarships and as a result the public would be deprived of the benefits 
of the fund. 

It was further alleged that all of the funds improperly and unlaw- 
fully invested by the college or Kinsey, as president, should be repaid 
to the trust fund and the prayer was that the college and Kinsey, who 
were made defendants, be required to answer and to account; that the 
college and Kinsey, as president, be removed as trustee of the fund and 
a successor appointed by the court; and that all persons who had 
received any portion of the fund with knowledge that it constituted a 
trust fund, be compelled to refund, and that pending the hearing, the 
eollege and Kinsey be restrained and enjoined from investing, paying 
or transferring any part of the funds or any part of the assets or 
property which the funds may have been invested. 

October 18, 1933, 15 days after the complaint was filed, on motion 
of complainant, an order was entered giving leave to file an amendment 
‘to the complaint instanter and that the demurrer therefore filed to 
‘the original bill stand to the complaint as amended. On the same day 
the amendment was filed, in which it was alleged on information and 
belief that the college and Kinsey, as president, had conveyed and 
delivered to the Northwestern Mutual Life Insurance Company, the 
First National Bank of Chicago and others, certain properties, cash 
and securities belonging to and constituting a part of the trust fund 
without other than nominal consideration, and that these corporations 
and the other persons named should be required to make discovery of 
such property; that the college and Kinsey were insolvent, unwilling 
and unable to re-establish the fund and that unless the property received 
by the insurance company, the bank and others, was returned, the fund 
would be irreparably impaired; that pending the hearing of the cause, 
the insurance company, the bank and the other parties be restrained 
and enjoined from expending, paying or transferring any of the prop- 
erties, cash or securities now held by them and the insurance company. 
‘The bank and the other parties were made additional parties defendant. 

The bank filed its answer setting up that Kinsey had a checking 
account in the bank showing a balance of $1,536.72, and that the college 
had a checking account standing in its name, the balance of which ‘‘has 
changed from time to time in accordance with an order entered by this 
Honorable Court on the 27th of October, A. D. 1933.’’ That the accounts 
evidence the customary debtor and creditor relationship between the 
bank and its debtors; that it had no knowledge that any part of the 
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funds were trust funds or constituted any part of the Oliver Ditson 
Endowment Fund. 

December 21, 1933, a consent decree was entered. On the last page 
of the decree, below the signature of the chancellor appears: ‘‘This 
decree is hereby consented to.’’ Then follow the signatures of the 
Attorney General and his assistants and four firms of attorneys repre- 
’ senting four defendants. Over the signature of counsel for the bank 
appears the following: ‘‘Decree consented to only as it pertains to the 
First National Bank of Chgo.’’ 

From the decree it appears that the Chicago Musical College had 
changed its name to ‘‘C. D, K., Ine.’’ The facts of the Ditson will and 
the bequest of $100,000 to the Musical College then follow, and the 
payment of the legacy to the college by the executors of Ditson’s estate. 
That the college had receipted to the trustees for the $100,000 which 
the court found constituted ‘‘a public charity or trust fund, the admin- 
istration of which was and is subject to the laws of the State of Illinois’’ ; 
and that it was the duty of the college and its officers and directors to 
administer the fund pursuant to the statutes for the uses set forth in 
the will. Then follow findings substantially in accordance with the 
allegations of the complaint and a further finding that after the name 
of the Chicago Musical College had been changed to C. D. K., Inc., a 
new corporate entity was organized November 22, 1933, and incorpo- 
rated under the laws of the State under the name of Chicago Musical 
College, whose object and purposes were the same as the old college and 
that it was now under new management; that the assets, which included 
real estate bonds and mortgages, which were transferred by the old 
college to the new college, had greatly depreciated in value. That the 
bonds and mortgages had a face value of $172,600 and that the new 
college was assignee of the entire assets of the old college and desired 
to re-establish the Ditson Endowment Fund, and that simultaneously 
with the entry of the decree, had conveyed and transferred the bonds 
and mortgages to Rudolph Ganz, who was appointed successor trustee 
to liquidate the securities and administer the fund in accordance with 
the terms of the Ditson will, providing that any amount in excess of 
$100,000 realized by Ganz, the successor trustee, be paid by him to the 
new college. A schedule of the bonds and mortgages was attached 
showing a par value of $172,600. 

It was further adjudged that the decree was entered ‘‘without 
prejudice to any of the parties hereto, . . . and particularly that this 
decree shall not, in any manner whatever, lessen or alter the liability 
or obligation, legal or equitable, or impair any defense, present or 
prospective, of any defendant in this cause as the same may be hereafter 
otherwise determined,’’ provided that the disposition of the real estate 
mortgages and bonds of the par value of $172,600 should be final, it 
being the intention of the parties that Ganz, as successor trustee, should 
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receive assets or property of the value of $100,000, but in no event 
more than that sum. 

It was further decreed that the successor trustee should at least 
quarterly, pay to the new college the net income derived from the bonds 
and mortgages and that the college should use the moneys so received 
in accordance with the Ditson will. It was further decreed that the 
restraining order theretofore entered be dissolved; ‘‘that First National 
Bank of Chicago, . . . is hereby authorized ... to pay . . . to Kinsey each 
and all of the funds now on deposit to his individual ecredit’’ and the 
bank was ‘‘authorized and empowered to pay’’ to the new college, all 
funds on deposit with the bank. The court reserved jurisdicition to 
earry out the terms of the decree. 

‘On the same day, December 21, 1933, a supplemental decree was 
entered by consent of all parties, in which it was decreed that nothing 
contained in the decree should be deemed determinative of any issue 
raised by the complaint as amended, and the answer of the insurance 
company, except as to the real estate bonds and mortgages of $172,600 
face value. 

About a year after the entry of the decree, Ganz, the successor 
trustee, filed his answer to the bill of complaint, as amended, as did the 
new college, and October 18, 1940, Kinsey filed his answer. About 6 
months thereafter, April 18, 1941, an order was entered on motion of 
the Attorney General striking portions of Kinsey’s answer by which 
he sought to readjudicate whether the Ditson bequest was a public, 
charitable trust. On the same day an order was entered referring all 
issues ‘‘raised by the amended complaint and the answers thereto (but 
not the issues raised by the counterclaim and the answers thereto) ’’ 
to a master in chancery to take the evidence and make up his report 
with his conclusions of law and of fact. 

June 25, 1941, the master made his report which was filed 2 days 
later, in which he recites that on June 9th, certain of the parties were 
present or represented by counsel. (The bank does not appear to have 
been represented.) That he took the evidence which consisted of the 
testimony of one witness, Russell A. Elmquist, and certain documents. 
The master found that the old college was incorporated under the laws 
of Illinois in 1877, with a capital stock of $6,000, which was increased 
from time to time and in April, 1915, it was increased to $100,000; that 
it operated continuously until 1933, its principal place of business being 
64 East Van Buren street, Chicago. Then follow a number of findings 
similar to the allegations of the complaint as above mentioned. That 
May 12, 1931, H. Hobart Porter and Boston Safe Deposit Company, 
as executors of the estate of Charles H. Ditson, drew a check for $100,000 
on The Atlantic National Bank of Boston, payable to the order of 
‘‘Chicago Musical College’’ and forwarded it, together with a ‘‘legacy 
receipt, release and waiver of citation’’ to the college, in which the old 
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college acknowledged receipt of the $100,000 from the executors of the 
Ditson estate. The receipt was signed ‘‘Chicago Musical College, By 
Carl Kinsey, President.’’ Kinsey endorsed the check as follows: ‘‘Pay 
to Carl Kinsey or order Chicago Musical College Carl Kinsey President 
Carl Kinsey’’ and deposited it May 23, 1931, in the First National 
Bank, which at that time opened a personal checking account in the 
name of Carl D. Kinsey. 

The evidence further shows that June 22, 1931, Kinsey opened an 
account in the bank in the name of the old college. July 2, following, 
Kinsey mingled his own funds with the $100,000 by making deposits in 
the personal account and withdrawing moneys for his personal expenses. 
On that date the account totalled $103,145.58. Thereafter the balance 
declined until the account was closed October 6, 1933. January 9, 1932, 
the old college borrowed $35,000 from The First National Bank and 
gave its note for that amount, payable to the bank 90 days after date, 
with interest at 5 per cent per annum. January 25, Kinsey withdrew 
$80,000 from his initial account in the bank, leaving a balance of 
$1,345.94. On the same day he deposited $80,000 in the account of the 
old college in the bank. April 8, the old college gave its renewal note 
to the bank for $35,000, but 90 days after date. April 13, Kinsey with- 
drew $80,000 from the Chicago Musical College account and was given 
a certificate of deposit which was payable to him, personally. July 7, the 
old college again renewed its note for $35,000, due 62 days after date. 
July 29, Kinsey reported that the certificate of deposit was lost or 
destroyed and wanted a duplicate issued. The bank demanded a bond 
for $80,000, but later this demand was withdrawn and a duplicate 
certificate of deposit was issued and referred to the bank’s law depart- 
ment. Kinsey, personally, endorsed the certificate in blank. The bank 
applied $35,000 of the $80,000 represented by the certificate of deposit 
issued in payment of the note of the college held by it, and Kinsey 
withdrew the remaining $45,000. Kinsey afterward used the $45,000 for 
his personal expenses. October 6, 1933, the personal account and the 
old college account were closed by Kinsey. 

The master found the facts as above stated, and further found that 
Kinsey, in accordance with the decree of December 21, 1933, had turned 
over the bonds and mortgages to Ganz, and that the mortgages, bonds 
and other properties so turned over had been fully liquidated, and the 
fair, cash market value of them was $65,000. The master’s conclusions 
were that Kinsey had applied $65,000 of the trust fund to his own use 
and had made restitution to Ganz, as successor trustee, and that having 
made such restitution, Kinsey was entitled to have satisfied fully all 
of his liability and obligation to the trust fund. 

The master further found in his conclusions that $35,000 of the trust 
fund was applied by the bank in payment of the note of the old college 
for that sum; that ‘‘the Master does not by this finding intend to pass 
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on the question of the right and the legality of The First National 
Bank of Chicago to make this application,’’ and recommended that that 
question be reserved for future determination by the court. He further 
recommended that the suit be dismissed for want of equity as to the 
other defandants. | 

Objections to the report were filed by the bank but the master did 
not pass upon them, certifying that ‘‘Because of certain emergencies 
suggested to the Master, the Master has not passed on the foregoing 
objections.’’ Other objections were filed by Kinsey, by Ganz, as suc- 
cessor trustee, and by the Attorney General, but none of them were 
passed upon by the master because of ‘‘certain emergencies suggested.’’ 

Two days after the report was made it was filed, June 27, 1941, and 
on that day the chancellor entered an order giving leave to file the 
report, the objections to stand as exceptions. Three days afterward, 
viz., June 30, 1941, the chancellor entered a decree in which it was 
recited that the matter came on to be heard upon the pleadings, and 
the court, having examined the master’s report, found that the findings 
and conclusions of the master were true and correct; that the proceed- 
ings had been prosecuted by the Attorney General in good faith; that 
he was entitled to a decree finding that Kinsey had applied to his own 
use $65,000 of the trust fund and that he had made restitution to 
Ganz, as successor trustee, in accordance with the decree of December 
21, 1933. And having made restitution to Ganz of assets and properties 
equivalent in value ‘‘to all moneys received and expended by him 
[Kinsey] for his own use and benefit is entitled to the decree of this 
Court satisfying fully all liability and obligation on his part’’ to the trust 
fund. The court further found that the complaint, as amended, should 
be dismissed as to defendant, the First National Bank of Chicago, and 
as to the other defendants, for want of equity. 

It is from this decree that the Attorney General appeals, contending 
that the decree should be reversed and the cause remanded with instruc- 
tions ‘‘to enter judgment for $35,000, plus interest thereon at the rate 
of 5 per cent per annum from July 29, 1932, against Carl D. Kinsey 
and The First National Banking Corporation, a national bank corpora- 
tion in favor of Rudolph Ganz, as successor trustee of the Oliver Ditson 
Endowment, a public charitable trust.’’ In support of this contention 
it is argued that the evidence undisputably shows ‘‘(a) that trust funds 
to the extent of $35,000 were misapplied by The First National Bank 
of Chicago and Carl D. Kinsey acting jointly for uses and purposes 
obviously not proper’’ under the terms of the Ditson will and the 
statutes of Illinois, and ‘‘(b) because The First National Bank of 
Chicago was placed upon inquiry as to the misappropriation of said 
sum of $35,000 from said trust fund by the following facts: (1) The 
form of the check for $100,000 and the widespread announcement 
generally in Chicago and elsewhere of the bequest under the Ditson 
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will and the creation of the Oliver Ditson Endowment; (2) the endorse- 
ments on the $100,000 check; (3) the mingling of the proceeds of said 
check constituting trust funds with the personal funds in the personal 
aceount of Carl D. Kinsey; (4) the switching of trust funds from the 
account of Carl D. Kinsey to the account of Chicago Musical College; 
(5) the subsequent withdrawal of $80,000 of trust funds from the 
Chicago Musical College account in the form of a certificate of deposit.’’ 
We think none of these contentions can be sustained. The check sent by 
the executors of the Ditson estate, which we have above described, was 
payable to the Chicago Musical College. It was endorsed by the Chicago 
Musical College by Kinsey, its president, to the order of Carl Kinsey 
and deposited by him. These endorsements, on their face, were entirely 
proper and the deposit was received by the bank as that of Kinsey (in 
the absence of any notice to the bank that they were trust funds), and 
there is no evidence that any announcement, made by the college of the 
bequest, was brought to the attention of the bank. Nor, so far as we 
are advised, was there any evidence in the record that the bank was 
advised or had any knowledge that the money was a trust fund until 
after it applied the $35,000 in payment of the note executed by the old 
college and for which the old college received that sum from the bank. 
There is no suggestion that this was not a bona fide loan made by the 
bank. In these circumstances we think the bank is in no way liable. 
Massachusetts Bonding & Insurance Co. v. Standard Trust & Savings 
Bank, 334 Ill. 494, 166 N: E. 123; Mann v. Hahn, 292 Ill. App. 220, 
11 N. E. 2d 20, 

In the Massachusetts Bonding Company case, in stating the rule of 
law on which a bank is held liable where trust funds or the like are 
being wrongfully applied, the Supreme court said (p. 502): ‘‘The 
settled rule is, that if a depositor seeks to pay his own debt to the bank 
by an appropriation of the funds to his credit in a fiduciary capacity, 
the bank is affected with knowledge of the unlawful character of the 
appropriation and will be compelled to refund. . . . The reason for the 
rule is that the bank has knowledge that the check is in payment of the 
trustee’s private debt. The bank officials may be said to have knowledge 
of the character of a transaction when a reasonably intelligent person 
would have such knowledge.’’ Continuing the court said (pp. 503-4) : 
‘*The depository has a right to presume that the trustee will make legal 
use of the funds, (State Nat. Bank v. Reilly, [124 Ill. 464, 14 N. E. 657] ) 
but where the transaction itself indicates that the use is a personal one 
the depository should no longer indulge such presumption as to that 
transaction,’’ and that (p. 506) ‘‘A bank may properly make payments 
on checks properly drawn unless the bank has some notice of an adverse 
claim or that the same are improperly drawn or in payment of the 
receiver’s personal indebtedness, otherwise there would be no safety for 
a bank receiving deposits of trust funds to be paid out on a checking 
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account. The enforcement of the rule insisted upon by defendant in 
error would make it practically impossible for fiduciaries to find a bank 
which would handle trust business of such character. . . . There is no 
evidence in the record to charge plaintiff in error with notice that any 
of the checks last listed [the 4th group] were drawn in payment of 
Joyner’s personal obligations of his own use. The law does not require 
a bank, under such facts, to assume the hazard of correctly reading in 
each check the purpose of the drawer, or, being ignorant of the purpose, 
to dishonor the check. . . . It is not claimed that plaintiff in error had 
any interest in or derived any benefit from said checks.’’ And it was 
held that the bank was not liable for the checks mentioned in the group. 

In the instant case the bank derived benefit of $35,000, but, as 
stated, there is no evidence that would put the bank on notice that the 
funds were trust funds. 


KNOWLEDGE OF ILLEGAL CONSIDERATION 
OS NOTE A VALID DEFENSE 


Fidelity Savings State Bank v. Grimes, Supreme Court of Kansas, 
131 Pac. Rep. (2d) 894 


In an action by an indorsee of a premium note (given in violation 
of statute requiring premiums to be paid in cash) against the maker 
thereof, evidence of actual knowledge by the indorsee of the defect in 
the title of the payee, constitutes a good defense. 


Defendant executed and delivered a promissory note to a mutual 
liability insurance company (hereinafter referred to as payee), in 
payment of a premium for payee’s policy of liability insurance. The 
premium on the policy was the sole consideration for the note. Payee 
subsequently delivered the premium note to a motor investment com- 
pany (hereinafter referred to as indorsee). The indorsee then 
indorsed the note and delivered it to plaintiff bank as part of 
collateral for a loan made to the indorsee. Both the payee and 
indorsee subsequently had gone into receivership. Plaintiff brought 
this action against defendant, maker of the note. 


It was held that the plaintiff could not recover against the 
defendant because it had actual knowledge of the facts surrounding 
the execution of the note. The note was clearly executed in violation 
of a statutory provision which provided for payment of premium 
or premium deposit in cash. The plaintiff therefore was presumed 
to know that the note was obtained for a consideration prohibited 
by law. Plaintiff was not a holder in due course because of the 
defect in the title of the payee which precluded recovery against 
the maker of the premium note. 


a RAE SR NE ARI, ERNE AE ER OE eee ae ee eR 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §630. 
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Action on a note by the Fidelity Savings State Bank, a corporation, 
against Harry E. Grimes. Judgment for defendant and plaintiff appeals. 

Affirmed. 

Eldon R. Sloan, of Topeka, and E. R. Sloan and Floyd A. Sloan, 
both of Topeka (Frank G. Theis, of Arkansas City, on the brief), for 
appellant. 

W. L. Cunningham, of Arkansas City (D. Arthur Walker and Wm. 
E. Cunningham, both of Arkansas City, on the brief), for appellee. 

WEDELL, J.—This was an action on a promissory note by the 
Fidelity Savings State Bank of Topeka against Harry E. Grimes, the 
maker thereof. The defendant prevailed and plaintiff appeals. 

The note bore the signature of the defendant, Harry E. Grimes, 
who was engaged in the motor transport business. The payee was the 
Industrial Mutual Liability Insurance Company. When the note 
reached the appellant bank it contained the endorsements of the payee 
and the American Motors Investment Corporation. The defendant, 
among other defenses, denied delivery of the note. For the present we 
shall direct our attention to the right of the payee to accept the note, 
assuming it was deliverd by the maker, concerning which we express 
no views. We shall next consider the right of the appellant bank to 
recover from the appellee, Grimes. 

Assuming delivery, the note was obtained by the insurance company 
as a premium note on its policy of liability insurance and the amount 
of the note in the sum of $613.70 represented the entire premium on 
the policy. The premium on the policy was the sole consideration for 
the note. The note provided for the payment of the premium in monthly 
installments. Appellee paid such monthly installments by check until 
the insurance company became insolvent and went into receivership. 
The checks were cashed by the insurance company. The appellant bank 
obtained the note from the American Motors Investment Corporation, 
to be used as partial collateral for a loan appellant had made to it. 
The evidence clearly disclosed the appellant bank knew, at the time it 
accepted the Grimes note, together with numerous other similar notes, 
which were also put up as collateral for the same loan, that the note 
was a premium note and that the payee was the Industrial Mutual 
Liability Insurance Company of Wichita, Kansas. Soon after appellant 
received these various notes it learned that both endorsees had gone into 
receivership. It then sued Grimes for the face value of the note. 

The first question is whether a mutual insurance company, other 
than life, has authority in this state to accept a note, or notes, for a 
premium or premium deposit. The charter of the Industrial Mutual 
Liability Insurance Company, among other things, states: 


‘‘That this organization is organized not for profit and that the 
purposes for which it is formed are: 
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‘* “To write insurance on the mutual plan as provided by Article 
XII of the Insurance Code of the State of Kansas, same being Section 
40-1201 to Section 40-1213 of 1923, together with all amendments 
thereto. And the character and kind of insurance contracts which said 
company proposes to write, are as follows:’’’ (Here followed a list of 
the kinds of insurance which companies of this character could issue.) 


This insurance company was incorporated August 26, 1937. The 
pertinent statute was amended by Ch. 211, Laws of 1939. The material 
portion of the amendment provides: ‘‘See. 4. Section 40-1207 of the 
General Statutes of 1935 is hereby amended to read as follows: See. 
40-1207. Such policies shall provide for a premium and premium 
deposit payable in cash, and, except as herein provided, for a contingent 
premium at least equal to the premium or premium deposit. Such 
mutual company may issue a policy without a contingent premium while 
it has a surplus equal to the capital and surplus required of a domestic 
stock insurance company transacting the same kind of insurance, and 
in no event shall the holder of any such policy be liable for a greater 
amount than the premium or premium deposit expressed in the 
policy... .’’ (G@. S. 1941 Supp. 40-1207.) 

The instant note bears the date of February 3, 1940. We observe 
G. S. 1935, 40-1207, before amended in 1939, made an exception with 
regard to the requirement that premiums and premium deposits had to 
be paid in cash. That exception pertained only to policies of insurance 
on growing crops. As to such insurance the 1935 law provided the 
policy might provide for the payment of the premium or premium 
deposit by secured notes. The fact an exception was made as to payment 
by notes and that the notes in case of the designated exception were 
required to be secured is an additional indication the lawmakers clearly 
intended only cash could be accepted for premiums on other policies. 
A further indication that the lawmakers intended to prohibit mutual 
insurance companies, other than life, from operating on a credit basis 
with respect to premiums is the fact that in the 1939 amendment they 
also struck down the previously mentioned exception. 

In determining what powers a corporation possesses the question is 
not whether it has been denied a certain right but rather whether it 
has been granted the right in question. It is of no significance that a 
statute does not forbid the exercise of a power assumed by a corpora- 
tion. Unless somewhere in the law there is an express or clearly implied 
grant of power to the corporation the power does not exist. Ancient 
Order of United Workmen v. Hobbs, 136 Kan. 708, 18 P. 2d 561. Cer- 
tainly this statute does not even by implication grant the power or right 
in question but on the contrary clearly denies the insurance company 
the right to accept a note in payment of a premium. The statute 
expressly requires that the policy itself (the contract of insurance), 
shall provide for the payment of the premium and premium deposit in 
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cash. A payment by note is not a payment ‘‘in cash.’’ In fact a note is 
not payment at all, but only a promise to pay. It has been definitely 
held, in similar cases, that where payment of the premium was required 
to be made in cash and payment was attempted by a note, which was 
not paid when due, the insurance company was not liable on the policy. 
Newson v. New York Life Ins. Co., 6 Cir., 69 F. 2d 241; Travelers Ins. 
Co. v. Wolfe, 6 Cir., 78 F. 2d 78. In the instant case we need not decide 
whether the insurance company could profit by its own illegal trans- 
action and then set up the illegal transaction as a defense. The maker of 
the instant note had not received benefits under the policy for which 
he had not paid. He paid the monthly installment premiums by check 
when due up to the time the insurance company became insolvent and 
the company cashed the checks. In the instant action appellant attempts 
to collect from appellee, the face value of the note notwithstanding the 
insurance company was by statute expressly denied the right to accept 
the note in payment of the premium or as a premium deposit, and not- 
withstanding the fact appellant knew the note was obtained for that 
purpose. 

Appellant relies upon Chesney v. Pioneer Sugar Co., 73 Utah 293, 
273 P. 760, and Nastav v. Missouri Mut. Ass’n, Mo. App., 47 S. W. 2d 
166. It is conceded there is lack of uniformity in the decisions of various 
courts with respect to the effect of certain ultra vires acts but certainly 
the Missouri decision relied upon by appellant does not support his 
contention. The Missouri statute did not directly forbid the execution 
of the contract in question. We think under the facts in this case the 
insurance company could not have recovered on the note. 

Was the appellant bank in any better position to recover from the 
maker? In Nashville State Bank v. Weiser, 117 Kan. 389, 232 P. 613, in 
commenting on the effect of R. S. 40-225, which prohibited any insurance 
company or corporation, or any agent thereof, who had accepted premium 
notes in payment for policies of insurance, from selling or assigning such 
note or notes to innocent purchasers prior to the delivery of the insurance 
policies to the insured, we said: ‘‘That statute is just as potent as any 
provision of the negotiable instruments act, and so far as relevant they 
must be construed together; but while a negotiable instrument is prima 
facie valid and imports a legal consideration, yet there is certainly 
nothing new in the rule that between maker and payee, or between the 
maker and a holder standing on no stronger footing than the original 
payee, the consideration may be shown and the want of: consideration 
may be shown. So reads the statute of Contracts and Promises (R. S. 
16-108). To a like effect, also, is section 35 of the Negotiable Instru- 
ments Act (R. 8. 52-305). See, also 8 C. J. 1024, 1064; 3 R. C. L. 942, 
et seq.’’ 117 Kan. at page 391, 232 P. at page 614. 

With respect to the knowledge of the plaintiff bank in the Weiser 
ease we stated: ‘‘But here the bank knew, by the knowledge of its 
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managing officer, Hemphill, its cashier (Graves v. O’Brien, 111 Kan. 
320, 328, 207 P. 198), that the note was given for an insurance policy 
which had not been issued and for corporate stock which had not then 
been delivered, and that under the interdict of the statute (R. S. 40-225) 
the note was not then ready to be set afloat in the channels of trade 
endowed with the attributes of negotiable paper. Having such knowl- 
edge, the bank did not and could not acquire the note free from 
whatever defenses there were to it in the hands of the first taker. Nelson 
v. Southworth, 93 Kan. 532, 539, 144 P. 835; [First Nat.] Bank v. 
[Lyons Exch.] Bank, 100 Kan. 194, 164 P. 187.’’ 117 Kan. at pages 
392, 393, 232 P. at page 615. 

It is unnecessary to review the testimony to show that the appellant 
bank in the instant case had knowledge, at the time it accepted this 
note and numerous other similar ones for collateral, of the fact that these 
notes constituted premium notes and were taken as such by the insur- 
ance company. The testimony of the president of the appellant bank, 
who handled the transaction, is too clear on that point to admit of 
argument. He did not have merely constructive notice but, according 
to his own frank admission, actual knowledge of the character of the 
note in question. He is presumed to know the law. He, therefore, took 
the note knowing it was obtained by the insurance company for a 
consideration which was prohibited by law. The appellant bank was not 
a holder in due course. (G. S. 1935, 52-502.) In view of the testimony 
of the president of the bank we need not dwell upon the effect of the 
testimony of the assistant cashier who was present and knew the cir- 
cumstances of the transaction and who in effect testified he did not 
know what the consideration for the notes was and then stated—‘‘I 
didn’t want to know.’’ 

In view of what has been said it is unnecessary to discuss various 
eases cited by appellant which pertain to constructive notice of defects 
in the title to negotiable paper. Nor is it necessary to discuss certain 
patent right cases, cited by appellant, in which the notes reached the 
hands of a holder in due course. 

It is also contended the trial court committed reversible error in 
refusing to submit to the jury the following questions: 1. ‘‘Was the 
plaintiff a holder in due course? 2. If you answer the above question 
in the negative, then state what knowledge the plaintiff had of any 
defect in the title to the note sued on.”’ 

The question whether appellant was a holder in due course was 
settled against it by the plain admissions of its president. There was 
no evidence contrary to his admissions. No factual issue on that point 
remained for the jury to resolve. No instructions were given by the court 
on that subject. There was no objection to the instructions on the ground 
that the subject of holder in due course was not covered and no instruc- 
tions on that point were requested by appellant. Under the circum- 
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stances appellant was not entitled to have the special questions sub- 
mitted to the jury. , 

The only objection appellant made to the instructions, insofar as 
any issue we have discussed is concerned, was an objection which per- 
tained to the right or power of the insurance company to accept the note 
in payment of the premium or as a premium deposit. If there was any 
error in that instruction it was favorable to appellant as it was purely 
a question of law for the court to determine whether, under the statute, 
the insurance company had the right to accept a note in payment of 
the premium. 

Having concluded the insurance company was prohibited by statute 
from accepting the note in payment of the premium or as a premium 
deposit and that the appellant endorsee, by virtue of actual knowledge 
of the defect in the title of the payee, could not recover against the 
maker, it is unnecessary to treat the various other defenses to the note 
urged by appellee. 


STOCKHOLDER’S RIGHT TO EXAMINE BANK 
STOCKHOLDERS’ LIST 


Brown v. Central Home Trust Co., Supreme Court of New Jersey, 
28 Atl. Rep. (2d) 773 


A stockholder of a bank is entitled to inspect the stockholders’ 
list with reference to possible action against bank directors for 
alleged mismanagement of bank’s funds in absence of any bad faith 
and ulterior motive in seeking the inspection. 

Defendant bank entered into certain agreements with a title 
guaranty and mortgage company whereby defendant became trustee 
for the holders of certain mortgage bonds secured by mortgages 
deposited with defendant as trustee. Subsequently the defendant 
was surcharged by liquidation of mortgage company for alleged 
dereliction of defendant’s duty as trustee and as a result defendant 
paid a large sum in securities and the directors made a cash payment 
for a covenant not to sue them personally. Plaintiff sought to inspect 
list of defendant bank’s stockholders in order to invite them to join 
in a proposed stockholders’ suit against defendant’s officers and 
directors and inform such stockholders of alleged mismanagement 
and misappropriation of defendant’s funds and assets. 

It was held that the plaintiff, as a stockholder, could not lawfully 
be deprived of the right to inspect the stockholders’ list and com- 
municate with such stockholders relative to possibility of action 
against the directors of the bank. The plaintiff was entitled to 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1430. ; 
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examine the books of the defendant bank unless it was shown that 
the examination was not sought in good faith and was for some 
ulterior motive. In the instant case there was no evidence shown of 
bad faith or of any ulterior motive on the part of the plaintiff, and 
from the facts there was a reasonable showing of plaintiff’s good faith 
concerning her request to inspect the stockholders’ list. 


Proceeding by Florence Brown for a writ of mandamus to compel 
the Central Home Trust Company to permit relator to examine the list 
of respondent’s stockholders. 

Peremptory writ awarded. 

Stanley W. Greenfield, of Elizabeth, for relator. 

Martin P. O’Connor, of Elizabeth, for respondent. 


DONGES, J.—This is an application for a writ of mandamus to 
compel the corporate respondent to permit the relator, a stockholder 
of the corporation, to examine the list of stckholders of the respondent. 

The respondent is a banking corporation and the statute, R. S. 
17 :4-52, N. J. S. A. 17:4-52, provides: ‘‘The president and cashier or 
secretary of every bank or trust company shall at all times cause to be 
kept a true and accurate list of the names of the stockholders of record 
of the corporation, with the amount of the stock held by each. The list 
shall at all times during business hours be open to the inspection of 
any stockholder.’’ 

No decisions under this statute are cited, but the provisions are 
similar to those of the general corporation act, R. 8. 14:5-1, N. J. S. A. 
14:5-1: ‘‘Every corporation of this state shall keep at its principal 
office the transfer books, in which the transfer of stock shall be registered, 
and the stock books, which shall contain the names and addresses of the 
stockholders and the number of shares held by them respectively, open 
at all times during the usual hours for business to the examination of 
every stockholder, and for the transfer of stock.’ 

The principles that govern a stockholder’s right to examine the books 
of a corporation have been laid down in the cases. ‘‘It seems clear that 
a stockholder is entitled to examine the books of the company unless it 
be shown that the examination is not sought in good faith and for some 
ulterior motive.’’ Vernam v. Scott, 171 A. 171, 172, 12 N. J. Mise. 177. 
‘‘The common law recognized the right of a stockholder to inspect the 
books of a corporation where the application is made in good faith and 
is germane to his rights as a stockholder.’’ Feick v. Hill Bread Co., 91 
N. J. L. 486, 103 A. 813, 814. 

We are of the opinion that bad faith has not been established and 
that there is a reasonable showing of good faith on the part of the 
relator. It appears that the respondent bank entered into certain agree- 
ments with a title guaranty and mortgage company whereby respondent 
became trustee for the holders of certain mortgage bonds secured by 
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mortgages deposited with respondent as trustee. Certain duties as trustee 
were imposed on respondent. As the result of the operation of these 
trusts, the persons in charge of the liquidation of the mortgage and title 
guaranty company attempted to surcharge respondent for dereliction in 
its duty as trustee. This proceeding resulted in a payment by the 
respondent bank of some seventy-five thousand dollars in securities and 
a cash payment by the directors of the respondent for a covenant not 
to sue them personally. 

In the situation presented, the relator seeks to learn the names and 
addresses of the other stockholders of the respondent trust company in 
order ‘‘to invite the stockholders to join in a suit which she proposes 
to bring against the officers and directors, and to inform them that in 
her opinion there has been extreme mismanagement and misappropria- 
tion of funds and assets of the respondent bank.’’ Whether there be 
any merit in these allegations, we are not now called upon to determine. 
We think she may not lawfully be deprived of the right to communicate 
with other stockholders and to lay before them such facts representing 
the management of the corporation as, in her judgment, would warrant 
action against the directors. To this end, she is entitled to the right 
to inspect the stockholders’ list. 


BENEFICIARY OF JOINT BANK ACCOUNT 
NOT CHANGED BY WILL 


Bennett v. Bennett, Court of Appeals of Ohio, 45 N. E. Rep. (2d) 614 


‘ 


Where husband and wife contract for a joint and survivorship 
bank account, and subsequent thereto husband by will disposes of 
the bank account to others than joint survivor named in contract, 
the joint survivor is entitled to bank account. The named beneficiary 
of said account cannot be changed by a residuary clause in a will. 

Plaintiff’s decedent and his wife, executrix of decedent’s estate, 
entered into an agreement with a bank with reference to a bank 
deposit in the name of plaintiff’s decedent. The agreement provided 
that in the event of the death of one, the account was payable to the 
survivor. Subsequent to this transaction, plaintiff’s decedent executed 
a will wherein he devised and bequeathed to his son and his wife, 
share and share alike all the residue of his estate including money 
in the bank. The bank account was not included in the inventory 
of the estate. 

It was held that the contract between plaintiff’s decedent and 
his wife for a joint and survivorship bank account was valid and 


‘NNOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §460. 
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could not be violated, nor its terms changed by a stipulation in the 
residuary clause of the decedent’s will. The fund was not an asset 
of the estate. Such a contract which placed a deposit to the general 
joint account of the decedent and his wife and payable upon the 
death of either to the survivor made the bank the debtor of each, 
and they in turn became the bank’s creditors to the extent of the 
amount of the deposit and upon the death of either, the bank became 
the debtor of the survivor to the extent of the amount remaining 
in the deposit. 


Action by Mary Bennett, executrix, against one Bennett and others, 
for construction of a will. From an adverse judgment, the named 
defendant appeals on questions of law. 

Affirmed. 

Carl C. Hoyt, of Akron, for appellant. 

Hutchison & Firestone, of Akron, for appellee. 


DOYLE, P. J.—There is presented in this appeal on questions of 
law from the Probate Court of Summit county the judgment of the 
said court in a proceeding which, although styled ‘‘petition for con- 
struction of will,’’ could properly be determined to be a proceeding 
for a declaratory judgment. 

The action was instituted in the Probate Court by the executrix under 
the will of Isaac Granvil(le) Bennett, deceased, and the court was called 
upon to instruct the executrix ‘‘as to her duties in the premises.”’ 

The facts are: 

1. Plaintiff’s decedent was issued a contract of insurance by the 
Aetna Life Insurance Company in the principal sum of $2,500. His 
wife, Mary Bennett (the executrix herein), was named the beneficiary. 

2. Plaintiff’s decedent and his wife, Mary Bennett, entered into an 
agreement with the Goodyear State Bank with reference to a certain 
bank deposit in the name of plaintiff’s decedent, which provided that 
in the event of the death of one, the account was payable to the 
survivor. The specific language is: ‘‘Either may draw—balance at 
death of either, payable to survivor.’’ 

3. Plaintiff’s decedent executed a will subsequent to the above 
transactions. The controversial item is in the following language: ‘‘I 
give, devise and bequeath to my beloved son, Earl Bennett, and my 
beloved wife, Mary E. Bennett, share and share alike, all the residue 
of my estate, both real and personal, including insurance, money in 
the bank, money due me, or otherwise.’’ 

4. The contract of insurance provided: ‘‘Any employee insured 
hereunder may designate a new beneficiary as often as desired by 
written request filed at the home office of the company. Such designa- 
tion shall take effect as of the date of execution of such request, whether 
or not the employee be living at the time of such filing, but without 
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prejudice to the company on account of any payment made by it before 
receipt of such request at its home office.”’ 

5. The insurance money was paid direct to the named beneficiary, 
Mary E. Bennett. 

6. The bank account was given over to the 
Bennett. 


cc 


survivor,’’ Mary E. 


7. Neither the insurance money nor the bank account were included 
in the inventory of the estate, and no exceptions were filed to such 
inventory. 

The evidence before this court justifies the conclusion that the life 
insurance money paid to the wife in her individual capacity as the 
named beneficiary in the insurance policy is not an asset of the estate 
of her husband, and the provision in the residuary clause of the will 
which bequeathes to the testator’s son and his wife, ‘‘share and share 
alike, all the residue of ... [the testator’s] estate, both real and personal, 
including insurance’’ does not effect a change of beneficiary. The 
evidence is conclusive of the fact that no attempt was made by the 
testator in his lifetime to comply with the terms of the contract of 
insurance regulating a change of beneficiary. And under such circum- 
stances the general language used in the residuary clause of his will 
does not effect such a change when at the time of execution and there- 
after the contract of insurance was in force. 

The right of a husband and wife to contract for a joint and survivor- 
ship bank account is recognized in this state. Such a contract which 
places a deposit to the general joint account of a husband and wife, 
and payable upon the death of either to the survivor, makes the bank 
the debtor of each, and they in turn become the bank’s creditors to the 
extent of the amount of the deposit; and upon the death of either, the 
bank becomes the debtor of the survivor to the extent of the amount 
remaining in the deposit. In re Estate of Hutchison, 120 Ohio 
St. 542, 166 N. E. 687; Sage, Exr., v. Flueck, 132 Ohio St. 377, 7 
N. E. 2d 802. 

Such a contract we find to exist in the instant case. And such 
contract cannot be violated nor its terms changed by a stiplation in the 
residuary clause of a will, under circumstances as shown in this record. 
The fund in the instant case was not an asset of the estate. 

The will under consideration specifically disposed of other property 
of the deceased. (It is worthy of note, however, that the only insurance 
contract and the only ‘‘money in the bank’’ possessed by the testator 
at the time of his death are those mentioned supra.) 

One provision of the will devised a life estate in the homestead to 
the widow. The question has arisen as to her position if she elects to 
‘‘take under the will’’ or ‘‘under the statute of descent and distribu- 
tion.’’ Section 10504-55, General Code. 
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This query is answered with the pronouncement that if the wife 

elects to take under the will she is required to give to the estate the 
insurance and bank account money, which money, as heretofore noted, 
the testator bequeathed in his will. If she elects to take under the 
statutes of descent and distribution she has no duty to the estate in 
that respect. 
_ The above pronouncement applies to the facts of this case the 
doctrine that an attempt by one ‘‘to dispose of the property of another, 
though ineffectual as a disposition, is clearly indicative of that inten- 
tion.’’ And ‘‘It is to prevent the frustration of that intention by the 
failure of any of its parts’’ that the beneficiary is required to make 
good the attempted disposition of her property or to relinquish the 
benefit proposed by the will. In other words, if one elects to take the 
benefits under a will she must assume the burden annexed thereto, as 
evidenced by the expressed intention of the testator. See Bebout v. 
Quick, 81 Ohio St. 196, 90 N. E. 162. 


LIABILITY OF BANK FOR FORGED DRAFT 


Popkin v. Gilmour, City Court of New York, 37 N. Y. Supp. (2d) 747 


Defendants drew drafts upon themselves payable through a 
trust company. Upon receipt of the drafts in question they were 
presented for acceptance. Defendants accepted the drafts and 
delivered their checks to the trust company to cover the amount 
thereof. The trust company then permitted the drafts to clear 
through its account but the drafts did not pass through any account 
of the defendants with the trust company. Plaintiff alleged wrongful 
withdrawal of money from his trading account by defendants by 
means of the allegedly forged indorsement of his name on the two 
drafts issued by defendants. 

It was held that the trust company merely acted as agent for the 
defendants; it did not guarantee prior indorsements. The trust 
company did not negotiate the drafts within the meaning of the 
Negotiable Instruments Law, and therefore was not liable to the 
defendants because of the forged instruments. 


Action by Harry Popkin and others against Lloyd S. Gilmour and 
others, copartners doing business under the firm name and style of 
Eastman, Dillon & Co. to recover the sum of $3,000 alleged to have 
been wrongfully debited to a trading account of plaintiffs by reason of 
withdrawals from such account on alleged forged endorsement of the 
name of plaintiff Harry Popkin on a check and two drafts issued by the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §583, 
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defendant. It was alleged that the check was drawn on the Bankers 
Trust Company to the order of Harry Popkin and that the drafts were 
drawn on the defendants themselves payable to the Empire Trust Com- 
pany. The original defendants obtained an order impleading the 
Empire Trust Company, Bankers Trust Company and two collecting 
banks as defendants allegedly liable to them on the plaintiff’s claim. 
After service of the cross-complaint, the impleaded defendant Empire 
Trust Company moved to vacate the order impleading it under Civil 
Practice Act § 193 subd. 2, to set aside the service on it of a supple- 
mental summons and to dismiss the cross complaint. - ; 

Motion granted. 

Kissam & Hayden, of New York City (J. Francis Hayden and 
Charles G. Bergin, both of New York City, of counsel), for impleaded 
defendant Empire Trust Co. 

Bigham, Englar, Jones & Houston, of New York City (G. Arthur 
Blanchet, of New York City, of counsel), for defendants- Lloyd 8. 
Gilmour and others. 


KELLER, J.—It appears that the drafts involved in this action 
were drawn by Eastman, Dillon & Co., upon themselves payable through 
Empire Trust Company. The relationship of Empire Trust Company to 
the drafts is clearly shown in the affidavit of Mr. Miller, its vice-presi- 
dent. According to him the drafts were drawn and issued by Eastman, 
Dillon & Co., under an arrangement with Empire Trust Company 
which had been in effect for many years. When the drafts were received 
by Empire Trust Company from Brooklyn Trust Company through 
Federal Reserve Bank of New York, they were presented by Empire 
Trust Company to Eastman, Dillon & Co. for acceptance or rejection. 
Eastman, Dillon & Co. accepted the drafts and delivered their checks 
to Empire Trust Company to cover the amounts thereof, whereupon 
Empire Trust Company stamped the drafts ‘‘paid’’ and permitted them 
to clear through its account at the Federal Reserve Bank. The drafts 
did not pass through any account of Eastman, Dillon & Co. with Em- 
pire Trust Company, but were handled in the manner above stated. 
Empire Trust Company paid the drafts when Eastman, Dillon & Co. 
delivered their checks to cover. It seems to me that Empire Trust Com- 
pany merely acted as agent for Eastman, Dillon & Co., in connection 
with these drafts. -Concededly it guaranteed no prior indorsements. 
I think it is clear also that it did not negotiate the drafts to Eastman, 
Dillon & Co., within the meaning of section 60 of the Negotiable Instru- 
ments Law, and therefore it did not become liable to Eastman, Dillon 
& Co., under section 115 of the Negotiable Instruments Law. The facts 
stated in Mr. Miller’s affidavit are uncontradicted. Indeed they are 
inferentially borne out by the averments contained in the affidavit of 
Mr. Bogert, a member of the firm of Eastman, Dillon & Co., sworn to 
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April 17, 1942, submitted in support of the original application to 
implead Empire Trust Company. As the facts are clear, conclusory 
statements made for Eastman, Dillon & Co., do not affect the case. I 
am of the opinion that Eastman, Dillon, & Co. has no claim against 
Empire Trust Company. Cf. Carson v. Federal Reserve Bank, 254 N. Y. 
218, 172 N. E. 475, 70 A. L. R. 4385; Central Trust Co. of Cincinnati v. 
Eureka-Security Fire & Marine Ins. Co., 50 Ohio App. 308, 198 N. E. 62. 

The motion is granted. The order of May 6, 1942, is vacated in so 
far as it allows impleader of Empire Trust Company, the service oi the 
supplemental summons upon Empire Trust Company is set aside, and 
the cross-pleading of Eastman, Dillon & Co. against Empire Trust Com- 
pany is dismissed. 


SURVIVORSHIP IN JOINT ACCOUNT ‘APPLI- 
CABLE TO NATIONAL BANK DEPOSITS 


Lau v. Lau, Supreme Court of Michigan, 7 N. W. Rep. (2d) 278 


A state statute provided that, when deposit is made in any bank- 
ing institution in names of two or more persons payable to either or 
the survivor, such deposit becomes the property of such persons as 
joint tenants and the making of the deposit is prima facie evidence 
of intention to vest title in survivor. This statutory provision is 
equally applicable to deposits in national banks. National banks are 
subject to the laws of the State in which they are located so long as 
such laws do not interfere with the purpose for which national banks 

_ are created, tend to impair or destroy their efficiency as federal 
agencies or conflict with the paramount law of the United States. 


Shortly after decedent executed his will wherein he provided, 
after certain specific bequests for advancements made to other 
children, that all his children were to share equally in the residue 
of his estate, he opened several joint accounts in the names of himself 
and his daughter-in-law. Plaintiff, one of the decedent’s sons, admin- 
istrator of the decedent’s estate, contended that the funds on deposit 
in the bank accounts belonged to decedent and that decedent never 
intended to vest title to them in the survivor, his daughter-in-law, 
‘named in the joint accounts. Plaintiff claimed funds belonged to — 
decedent’s estate. Plaintiff also contended that statutory provision 
regarding presumption of survivorship was not applicable to deposits 
in national banks. 

It was held that evidence of decedent’s actions and statements 
were insufficient to overcome the presumption of survivorship in 
the survivor to the joint accounts. Plaintiff failed to prove that 
decedent did not intend to vest title to the joint deposits in daughter- 
in-law as his survivor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
. Edition) §456. 
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The evidence did not establish any fiduciary or confidential rela- 
tionship between the decedent and daughter-in-law, and therefore 
the burden of: proof was upon the plaintiff to show a contrary inten- 
tion. This he failed to do. It was also held that the statutory pro- 
vision was not limited to banking institutions of any particular type. 
It was applicable to any banking institution transacting business in 
the State, including national banks located in the State. 


Suit by William A. Lau, administrator de bonis non of the estate of 
Charles R. Lau, against Paul Lau and wife for recovery of funds allegedly 
belonging to decedent’s estate. From a decree of dismissal, plaintiff 
appeals. 

.Affirmed. 

Before the Entire Bench. 

Bruno L. Blinstrub and James T. Rice, both of Detroit, for plaintiff, 
and appellant. 

Edwin R. Monnig and Harold Goodman, both of Detroit, for defend- 
ants and appellees. 


NORTH, J.—At the time of his death August 31, 1938, Charles R. 
Lau had several bank accounts held jointly in the names of himself and 
his daughter-in-law, Martha Lau. He was survived by three sons and 
one daughter. Plaintiff, one of his sons, as the administrator de bonis 
non of the estate of deceased, has brought suit in chancery, charging that — 
the funds on deposit in these bank accounts belonged to Charles Lau, 
and that he did not intend to vest title to them in the survivor named in 
the joint accounts, Martha Lau, and that the funds belong to the estate. 
Plaintiff appeals from a decree dismissing the bill of complaint. 

Defendauts Martha Lau and her husband, a son of Charles Lau, 
concede some of the deposits were made with money belonging to the 
father, and probably all were of his money; but they assert that under 
Act No. 286, Pub. Acts 1937 (Stat. Ann., 1942 Cum. Supp. § 23.303), 
there exists a presumption of ownership in the survivor which plaintiff 
has not overcome. In part the statute reads: 


‘“When a deposit has been made, or shall hereafter be made, in any 
banking institution transacting business in this state, in the names of 
two or more persons, payable to either or the survivor or survivors, such 
deposit or any part thereof or any interest or dividend thereon and 
any additions thereto, made by any one of the said persons, shall become 
the property of such persons as joint tenants... . 

“‘The making of the deposit in such form shall, in the absence of 
fraud or undue influence, be prima facie evidence, in any action or 
proceeding, to which either such banking institution or surviving 
depositor or depositors is a party, of the intention of such depositors 
to vest title to such deposit and the additions thereto in such survivor or 
survivors.’ 
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Charles Lau had retired from business about 1926 and had lived with 
defendants for 19 years next preceding his death in 1938, at the age of 
79, On May 8, 1931, he executed a will naming Martha Lau his execu- 
trix. In it, he provided that certain of his children should receive 
specific bequests to equalize advancements he had made to certain of 
the others and that each child should share equally in the residue of 
his estate. Shortly after making his will he started the first of the joint 
accounts. He also, with the exception of one piece of property which 
he later sold, deeded his real estate in substantially equal shares to the 
four children, reserving a life estate. 


Plaintiff and one other son and daughter testified that their father 
had told each of them at various times that he intended to divide his 
estate evenly among all four children. They also rely on the fact that 
the daughter shortly before her father’s death asked Martha Lau if she 
thought the father would loan the daughter $75 and that Martha replied: 
‘‘T don’t know. You know how the old man is with his money.’’ Plain- 
tiff urges this is an admission by Martha Lau that Charles Lau intended 
to retain ownership of the deposits. In addition to the above, one 
Samuel Black, an old friend of Charles Lau, testified that on several 
occasions, the latest about a week before the father died, he told Black 
that his property was to be divided equally among the four children. 

Defendants did not testify, but they produced one witness, Lena 
Molzhan, a neighbor of Charles Lau, who testified he told her in regard 
to a question concerning his property two or three years before his 
death: ‘‘Them couple of dollars what I got belong to my daughter-in- 
law Martha.’’ She further testified that he told her he could not get 
along with his daughter but that Martha took care of him. 

The trial court found: 


‘‘To hold that the joint bank account was created for the purpose 
of more easily distributing the money possessed by the deceased at the 
time of his death, under the evidence in this case, would be mere specula- 
tion. The fact that he (Charles Lau) was a man of considerable busi- 
ness experience, with a mind of his own, fully possessed of all his mental 
faculties up to the time of his death, and his physical faculties until a 
month before his death, is conclusive to my mind that he knew what 
he was doing when the joint bank account was opened, and it was his 
intention, as shown by the fact that he opened such an account, that 
whatever was left in said account at the time of his death was to go to 
Martha. 

“‘The testimony not having established any fiduciary or confidential 
relationship between the parties, the burden of proof is upon the plain- 
tiff to show a contrary intention, which they have wholly failed to do.’’ 


We cannot say from the record that the decree of the trial court is 
erroneous. All of the testimony given by plaintiff and the one other 
son and daughter, and also the statement by Martha Lau to the daughter, 
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were purely conjectural. No statements by Charles Lau specifically 
pertaining to his bank accounts were offered in evidence which would 
in any way indicate his intention. The equal distribution of his real 
estate does not prove he intended to distribute his bank deposits equally 
among all his children. Likewise, his provision for equal distribution 
of the residue of his estate does not prove plaintiff’s contention since 
deceased also left some insurance to which this provision might well have 
been intended to apply. The daughter testified that he had told her he 
had $10,000 in the bank at one time, but that in itself did not prove 
anything material in this suit. Nor is it at all decisive of this case that 
at the time of his death deceased did not possess enough property aside 
from these joint bank accounts to pay in full the special bequests made 
in his will. Outside of the statements just above referred to, each side 
introduced but one witness on the question of Charles Lau’s intent and 
these two witnesses contradicted each other in that one witness testified 
Charles Lau said he intended to leave his property to all the children 
equally and the other testified he said in effect the money he had belonged 
to Martha. ‘‘When the testimony is conflicting, the findings of the trial 
court will be upheld in the absence of a definite showing that a contrary 
result should have been reached.’’ Gindorff v. Gindorff, 295 Mich. 469, 
at page 471, 295 N. W. 229, at page 230; Donaldson v. Donaldson, 134 
Mich, 289, 96 N. W. 448. Plaintiff failed to prove that Charles Lau 
did not intend to vest title to the joint deposits in Martha Lau as his 
survivor. The defendants, having the benefit of the statutory presump- 
tion (Act No. 286, Pub. Acts 1937), must prevail. 

The foregoing conclusion is strengthened by the following facts. 
Charles Lau was a business man. He obviously knew the nature and 
purpose of bank deposits of the character here involved. He had previ- 
ously had a like account in the name of himself and one of his sons; but 
evidently for reasons of his own he later changed that account to one 
in his individual name. In opening the first of the bank accounts here 
in controversy Charles Lau changed an account solely in his name to 
the account jointly in himself and Martha with provision for right of 
survivorship. He was a somewhat secretive type of person and adverse 
to interference with his private affairs. Whatever property he left to 
pass as a part of his estate did go in substantially equal shares to his 
four children. Reasonably clear and persuasive proof, stronger than 
appears in this record, is required to overcome the statutory provision 
that deposits of the character here involved ‘‘become the property of’’ 
the survivor of the joint depositors. Otherwise there would be no security 
or certainty as to the rights of such surviving depositors. 

We are not in accord with plaintiff’s contention that this statutory 
provision as to joint bank accounts does not apply to deposits in a 
national bank. Unlike provisions in some other States, the Michigan 
statutory provision is not limited to banking institutions of any par- 
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ticular type; but instead it applies to ‘‘any banking institution trans- 
acting business in this state.’’? See statute above quoted. Though the 
precise question was not raised in Meigs v. Thayer, 289 Mich. 680, 287 
N. W. 342, we therein applied the Michigan statute to a deposit in a 
national bank. And Starr, Attorney General, v. Schram, D. C., 24 
F. Supp. 888, citing first National Bank v. State of Missouri, 263 U, S. 
640, 44 S. Ct. 213, 68 L. Ed. 486, holds that national banks are subject 
to the laws of the State in which they are located so long as such laws 
do not interfere with the purposes for which national banks were created, 
tend to impair or destroy their efficiency as Federal agencies, or conflict 
with the paramount law of the United States. See also Attorney 
General v. Michigan National Bank, 298 Mich. 417, 299 N. W. 129, 136 
A. L. R. 458; 9 C. J. S., Banks & Banking, § 567; 7 Am. Jur., Banks, 
§ 13. The Michigan statute here involved applies to deposits of this 
character in national banks located in this State. 


PURCHASER OF USURY NOTE NOT A HOLDER 
IN DUE COURSE 


Bird Finance Corporation v. Lamerson, Supreme Court of Michigan, 
6 N. W. Rep. (2d) 732 


Purchaser of note from payee who at the time of acquiring note 
has knowledge that a portion of the note representing usury is void 
for want of consideration is not a holder in due course and is subject 
to same defenses as if note was a non-negotiable instrument, or as if 
suit had been brought by the original payee against the makers. 

Defendants executed and delivered to one Smith, doing business 
as Federal Home Improvement Company (herein called Smith), a 
note for $968 payable in three years, with monthly payments of 
$26.89. Smith originally approached defendant and represented to 
defendant that he wished to use her home as a model and could show 
her home to prospective customers in the community and would give 
her $10 for every new job, and guaranteed at least two jobs a month 
so that defendant’s payment would be reduced to $6.89. This agree- 
ment was incorporated in an ‘‘order’’ signed by defendant Lamerson 
in which defendant requested Smith to furnish labor and materials. 
Later Smith presented to defendant, Lamerson, another order which 
was signed by defendant and another. In this order the defendants 
requested Smith to furnish labor and materials and do the work for 
$800. This latter order was subject to the approval of the plaintiff, 
Bird Finance Corporation. This order was accepted by the plaintiff. 

Later Smith asked defendants to sign papers which he claimed 
stated that the work was done. One of the papers signed by defend- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1579. 
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ants was the note sued upon. This note was payable to Smith and later 
negotiated to plaintiff. Defendants claimed they did not know they 
had signed a promissory note until they received notice from the plain- 
tiff, relative to making payments. Defendant Lamerson after having 
made two or three payments notified the plaintiff that work was 
improperly done and was defective and that she refused to make 
any further payments until the defective workmanship was corrected. 
Plaintiff brought this action against the defendants for balance due 
on the note claiming it was a holder in due course. The defendants 
claimed as part of its defense that the plaintiff was not a holder in 
due course because it was chargeable with fraud and because the 
note was usurious. 

It was held that the portion of the note which represented usury 
was void for want of consideration and the note therefore at the time 
of its delivery to the original payee, Smith, was not free from 
infirmities. The note was rendered usurious by the addition of the 
sum of $168 to the original agreed price of $800 for the work. The 
sum of $168 was held to be interest at seven per cent for three years. 
The note having been given for a usurious amount was treated as 
being subject to an infirmity and therefore the plainttf as purchaser 
of such a note with knowledge of this infirmty could not be held to 
be a holder in due course so as to be entitled to protection against 
the equities and defenses which were available against the original 
payee. The plaintiff took the note subject to such equities, defenses, 
set-off and counterclaims as were available between the original 
parties. 


Action by the Bird Finance Corporation against Anna Lamerson and 
another to recover on a note. From a judgment for plaintiff, defend- 
ants appeal. 

Reversed and remanded for new trial. 

Earl F. Phelps, of Grand Rapids, for defendants-appellants. 

Cleland & Snyder, of Grand Rapids (Winston C. Moore, of Grand 
Rapids, of counsel), for plaintiff-appellee. 

CHANDLER, C. J.—I cannot agree with the conclusion reached 
by Mr. Justice Boyles, because that portion of the note in suit that 
represents usury is void for want of consideration. The note, therefore, 
at the time of its delivery to the original payee, was not free from 
infirmities. 

The statute, 2 Comp. Laws 1929, See. 9301 (Stat. Ann. See. 19.94), 
provides in part, 

‘A holder in due course is a holder who has taken the instrument 
under the following conditions: .. . 

‘*Fourth, That at the time it was negotiated to him he had no notice 


of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 


Justice Boyles’ findings, which are amply supported by the record, 
are to the effect that the plaintiff at the time it acquired the note had 
knowledge that at least a portion thereof was void for want of considera- 
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tion, being the amount of the usury included therein. Therefore, plain- 
tiff had notice of this infirmity in the instrument. 

In view of Justice Boyles’ findings, the note in suit in the hands of 
the plaintiff is subject to the same defenses as if it were a non-negotiable 
instrument, or as if the suit had been instituted by the original payee. 
This is in accordance with 2 Comp. Laws 1929, Sec. 9307 (Stat, Ann. 
See. 19.100), and cases decided in other jurisdictions having this same 
statute. The following cases all hold that a purchaser for value with 
notice of the usury is not a holder in due course. Bowen v. Mount 
Vernon Savings Bank, 70 App. D. C. 278, 105 F. 2d 796; Mollohan v. 
Masters, 45 App. D. C. 414; Newcomb v. Niskey’s Lake Inc., 190 Ga. 
565, 10 S. E. 2d 51; Bolen v. Wright, 89 Neb. 116, 131 N. W. 185; 
Daniels v. Bunch et al., 69 Okl. 113, 172 P. 1086; Keene v. Behan, 40 
Wash. 505, 82 P. 884. 

We, therefore, hold that a note given for a usurious amount should 
be treated as being subject to an infirmity, and that a purchaser of such 
note with notice or knowledge of this infirmity should not be held to be 
a holder in due course so as to be entitled to protection against the 
equities and defenses which would be available against the original 
payee, but that he takes the instrument subject to such equities, 
defenses, set-offs and counterclaims as would be available as between 
the original parties. 

The rule is well established that if the purchaser of the instrument 
is not a holder in due coursé, other defenses than that of which he 
had knowledge are available. 2 Comp. Laws 1929, Sec. 9307 (Stat. 
Ann. Sec. 19.100). 

Entertaining this view, the judgment should be reversed and the 
case remanded for a new trial, with costs to appellants. 


BOYLES, J. (dissenting).—This suit is brought on a prommisory 
note for $968. Plaintiff is a Massachusetts corporation, incorporated for 
the purpose of dealing in commercial paper, with its principal office at 
East Walpole, Massachusetts, and a branch office at 1472 West 76th 
Street, Chicago, Illinois. It is not authorized to do business in Michigan 
and was organized primarily to finance jobs done with imitation brick 
siding manufactured by Bird & Son, Inc. Its capital stock is wholly 
owned by Bird & Son, Inc., which is likewise a Massachusetts corpora- 
tion, engaged in the manufacture of composition roofing and imitation 
brick siding, having a factory at East Walpole, Massachusetts, and a 
branch factory at 1472 West 76th Street, Chicago, Illinois. Bird & 
Son, Ine., is authorized to do business in Michigan, has several agents 
in Michigan selling its products. Plaintiff is the financing corporation 
for Bird & Son, Inc., the manufacturing corporation. Their out-of-state 
offices are together, some of the officers and employees of Bird & Son, 
Inec., have part duties for the finance corporation. 
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The defendant Anna Lamerson is an elderly widow owning a small 
home in Grand Rapids, Michigan, encumbered by a mortgage. Defend- 
ant Frank Novak was a roomer and boarder at Mrs. Lamerson’s, with 
no title or interest in the house and property repaired. 

On April 7, 1937, one Alfred Smith, a resident of Chicago, made an 
arrangement with plaintiff, Bird Finance Corporation, and Bird & Son, 
Inc., in Chicago, whereby Smith was to go to Grand Rapids and obtain 
jobs putting Bird composition imitation brick siding on houses, and 
accept paper for jobs; plaintiff, Bird Finance Corporation was to take 
the paper, and Bird & Son, Inc., was to furnish the materials. The 
proposition was to sell materials manufactured by Bird & Son, Inc., 
and use the plaintiff, Bird Finance Corporation, as a medium for dis- 
counting the paper received as a result of the sales. Harold W. Altman, 
Western credit manager for Bird & Son, Inc., who was also assistant 
treasurer of plaintiff, Bird Finance Corporation, made the arrangement 
with Smith. Previously, on March 22, 1937, Smith had filed in the office 
of the county clerk of Kent county a certificate under the assumed name 
act, as the Federal Home Improvement Company, giving his address 
as the Rowe Hotel (Grand Rapids). On April 12, 1937, Smith and one 
Eli Marcus filed a certificate of copartnership under the above name 
and the first filing by Smith was withdrawn. Later, on June 3, Smith 
again filed under the assumed name act, using the same name of Federal 
Home Improvement Company, and the copartnership filing was dis- 
continued. 

Smith called at defendant Lamerson’s home early in April, 1937, said 
that he wished to get started in Grand Rapids in the business of putting 
on imitation brick siding, that he would like to start with her home and 
make it the ‘‘model’’ home which he could show others, that for every 
additional job he could obtain he would give her $10, would guarantee 
two jobs a month, and that he would make the payments on her job 
only $26.89 a month, she would receive $20 a month from him, leaving 
only a balance of $6.89 per month for her to pay. He drew up a paper 
to that effect which she signed. It was a ‘‘request’’ by Mrs. Lamerson, 
as owner, to Smith’s ‘‘Federal Home Improvement Company,’’ called 
the ‘‘contractor,’’ to furnish the labor and materials for re-siding the 
outer walls of her home with ‘‘Bird Bric.’’ In it she agreed to pay 
$986 in equal monthly installments of $26.89 each, and it contained the 
following recital: ‘‘For every job obtained from Anna Lamerson of 
the above address we agree to pay her the sum of $10.00. This agree- 
ment to run for a period of three years from date.’’ 

Smith left a copy of this order with her. A few days thereafter 
Smith returned and said that the company would not accept the con- 
tract unless there were two names on it and he presented to her for 
her signature another order which was styled ‘‘Bird Finance Corpora- 
tion—Non-Recoupe Finance Plan C4039—Estimate and Agreement,’’ 
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which she signed without reading after Smith explained that it was 
just the same as the other paper, and he asked Frank Novak (defendant), 
a boarder who happened to be present, to sign the order also so as to 
have two names on it in order to make it acceptable to the company in 
Chicago, Illinois. Smith did not leave a copy of this paper with her 
but it turned out to be a different order addressed to the Federal Home 
Improvement Company asking it to furnish the labor and materials and 
put on the imitation brick siding in a good, workmanlike manner, for 
$800. It provided that Mrs. Lamerson was to give her note for $968, 
and that: ‘‘The giving of said note shall also be evidence that the 
material and workmanship furnished by you is satisfactory.”’ 

The order provided that the agreement was subject to the approval 
of plaintiff, Bird Finance Corporation. Defendants claim that the 
difference between the cost of the job, $800, and the $968 for which 
she was to give a note, was to cover the interest at seven per cent for 
three years, the time the note was to run. Smith mailed this order to 
the plaintiff, Bird Finance Corporation, at Chicago, it was dated April 
17, 1937, received on April 20 by Harold W. Altman, Western credit 
manager for Bird & Son, Inc., and assistant treasurer of the Bird 
Finance Corporation, who checked Mrs. Lamerson’s credit and then 
accepted the contract. 

Workmen came and put on the imitation brick siding. According 
to credible testimony, the total cost of the job done in a good and 
workmanlike manner should have been $279, for which plaintiff was 
to be paid $968, a difference or profit of $689; also it was proven that 
the work was defective and not properly done. 

After the job was finished, Smith brought some papers for Mrs. 
Lamerson and Frank Novak to sign, stating that they wanted a state- 
ment that the work was done. The defendants signed the papers, relying 
on Smith’s word as to their contents. One of them was the note now 
sued upon, payable to Federal Home Improvement Company, later 
negotiated to plaintiff. Defendants claim they did not know they had 
signed a promissory note until they received notice from the plaintiff, 
Bird Finance Corporation, relative to making the payments. After 
making two or three payments, Mrs. Lamerson learned that the cement 
substance supposed to be used on the job had been left out and hauled 
away, and rain was coming through onto her paper inside. Mrs. 
Lamerson wrote the Bird Finance Corporation on October 18, 1937, 
about the defective workmanship and that she would refuse to make 
further payments until it was corrected. In several letters sent by 
plaintiff to Mrs. Lamerson or her attorney and written on Bird Finance 
Corporation letterheads, there were statements referring to W. H. Lupton, 
a resident of Grand Rapids, as ‘‘our representative,’’ or ‘‘our sales 
representative.’’ One such letter suggested that the attorney consult 
Mr. Lupton. Lupton was produced as a witness and testified that he 
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had been employed by Bird & Son, Inc., that he was not and had never 
been employed by plaintiff, that he had never received any compensa- 
tion from plaintiff, that he had performed services for Mr. Altman, an 
officer of Bird & Son, Ine., under the impression that it was for Bird 
& Son, Inc., although the requests sometimes came on Bird Finance 
Corporation letterheads. 

Smith and Marcus did twenty other jobs in Grand Rapids but we 
have searched the record in vain for any support of defendants’ claim 
that Mrs. Lamerson was paid only one $10 payment. 

The lower court found that the defendants had been defrauded, 
but that plaintiff was entitled to a judgment because it was a holder 
in due course. 

Defendants rely upon two defenses to defeat recovery on the note: 
(1) That plaintiff cannot prosecute this suit, not having been authorized 
by the Secretary of State to do business in this State as a foreign 
corporation ; (2) that plaintiff is not a holder in due course (a) because 
it is chargeable with fraud; (b) because the note is usurious. These 
questions will be considered seriatim. 

(1) ‘‘It shall be unlawful for any foreign corporation to carry on 
its business in this state until it shall have procured from the secretary 


of state of this state a certificate of authority for that purpose.’”? Comp. 


Laws Supp. 1940, § 10135-93 (Stat. Ann. § 21.94). (For transfer of 


powers and duties from Secretary of State to corporation and securities 
commission, see Act No. 13, § 3, Pub. Acts 1935 [Stat. Ann. § 19.783].) 

That plaintiff is a foreign corporation and does not have a certificate 
of authority to do business in Michigan is conceded. Plaintiff claims it 
was not doing business in this State. Defendants claim that under our 
decisions plaintiff was doing business in Michigan. This is an affirmative 
defense, hence the burden of proving it rests on defendants. Court 
Rule No, 23, § 3 (1933); H. H. King Flour Mills Co. v. Baking Co., 
240 Mich. 79, 214 N. W. 973. The facts and circumstances are as 
follows: Plaintiff is a Massachusetts corporation with offices in that 
State and in Chicago, Illinois. It has no office or warehouse in Michigan. 
Its business is to buy, acquire, collect, deal in, and dispose of promissory 
notes and accounts receivable from the business done by Bird & Son, 
Ine. It was organized primarily to finance jobs done with Bird & Son, 
Ine., products. Plaintiff’s business in Michigan was transacted by and 
from its Chicago office. Either the plaintiff or Bird & Son, Inc., had a 
Mr. Lupton as a ‘‘representative’’ whose residence was in Grand Rapids, 
who contacted Mrs. Lamerson or her attorney in regard to making 
repairs to her job, and collecting the installments. Except for this 
circumstance, all contact between plaintiff and defendants and between 
plaintiff and the Federal Home Improvement Company was by mail 
between Grand Rapids and Chicago. The note on which suit was brought 
was executed by defendants to the Federal Home Improvement Com- 
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pany as payee, and endorsed over by it to plaintiff. Plaintiff bought 
about twenty accounts for jobs in Grand Rapids, and 500 or 600 in all 
from various cities in the State of Michigan. While plaintiff and Bird 
& Son, Inc., occupy the same offices and have common employees to some 
extent, their books and financial operations are separate. 

In Republic Acceptance Corporation v. Bennett, 220 Mich. 249, 189 
N. W. 901, relied upon by defendants, a foreign finance corporation 
was held to be doing business in this State where it had a Michigan office 
with a local manager, a large amount of business was done through this 
office, and all of the business with Michigan customers was done with 
its manager through its Michigan office. The facts distinguish that case 
from the case at bar. 

In Hemphill v. Orloff, 238 Mich 508, 213 N. W. 867, 58 A. L. R. 
507, also relied upon by defendants, a foreign finance corporation (an 
investment trust) solicited business in this State through a traveling 
solicitor who resided in this State, the corporation financed automobile 
dealers by purchasing their customers’ paper secured by chattel mort- 
gages, the corporation’s name appeared on an office door, in the telephone 
directory and the city directory, a local representative passed on the 
paper and handled the Michigan transactions, received the notes and 
mortgages, recorded and renewed some of them, discharged others, and 
made collections. It was held that this corporation was doing business 
in Michigan. Again, the facts readily distinguish that case from the 
case at the bar. . 

Defendants have not sustained the burden of proving that plaintiff 
is doing business in this State and so far as this record discloses, plain- 
tiff may maintain suit in our courts. See J. B. Simpson, Inc., v. O’Hara, 
277 Mich. 55, 268 N. W. 809; J. B. Simpson, Ine. v. Gundry, 297 Mich. 
403, 298 N. W. 81. | 


(2) Is plaintiff chargeable with fraud, therefore not a holder in due 
course ? 


(a) The instrument on which suit is brought is a negotiable instru- 
ment and was acquired by plaintiff before maturity and for value 
received. Is plaintiff chargeable with fraud in the procurement of the 
note? For the purposes of this case we are willing to accept the con- 
clusion of the circuit judge that the note was procured in the first 
instance by fraud. The record is convincing that Smith and Marcus, 
doing business under the assumed name of Federal Home Improvement 
Company, deceived Mrs. Lamerson, although we cannot overlook the 
lack of proper caution shown by Mrs. Lamerson in relying on oral 
representations and promises by Smith, and in signing a second order, 
a promissory note, and a statement that the work was satisfactory, 
without reading them. After the work was done she signed the follow- 
ing statement which was forwarded to plaintiff: 





THE BANKING LAW JOURNAL 215 


‘‘T/we the undersigned hereby certify and affirm that the ‘work, 
improvements, ete., described in the agreement executed by and between 
‘‘Federal Home Improvement Company 
(Contractor’s Name) 
and undersigned, the total cost of which is $968.00 Nine hundred sixty 
eight and no/100 . . . dollars were completed in accordance with the 
terms of the agreement and to my/our complete satisfaction on May 

8th, 1937. 
(Date Work Completed) 


‘‘This certificate has been signed by me/us with the knowledge that 
it is to be used to induce Bird Finance Corporation to discount my/our 
note given in accordance with said agreement and I/we hereby authorize 
its use for that purpose. 

‘*Signed this 8th day of May, 1937. 

(Signed) ‘‘Anna Lamerson’’ 


Assuming that Mrs. Lamerson was defrauded by Smith and Marcus, 
doing business as Federal Home Improvement Company, although 
plaintiff is to be deemed prima facie a holder in due course, the burden 
is on the plaintiff to prove that it is. The statute, 2 Comp. Laws 1929, 
§ 9308 (Stat. Ann. § 19.101), provides: ‘‘Every holder is deemed 
prima facie to be a holder in due course; but when it is shown that the 
title of any person who has negotiated the instrument was defective, 
the burden is on the holder to prove that he or some person under 
whom he claims acquired the title as a holder in due course. But the 
Jast mentioned rule does not apply in favor of a party who became 
bound on the instrument prior to the acquisition of such defective title.’’ 

Plaintiff has the burden of proving that it purchased the note in 
good faith, for value, before notice of the infirmity was communicated 
to it. Drovers’ National Bank v. Blue, 110 Mich. 31, 67 N. W. 1105, 
64 Am. St. Rep. 327; Stevens v. Venema, 202 Mich. 232, 168 N. W. 531, 
L. R. A. 1918 F. 1145; Republic National Bank v. Bobo, 227 Mich. 6, 
198 N. W. 176; Miller v. State Savings Bank, 227 Mich. 316, 198 N. W.. 
996; Fox River Valley State Bank v. East, 229 Mich. 698, 202 N. W. 
971; Newall v. Bridges, 251 Mich. 384, 232 N. W. 245; Mercantile Dis- 
count Corporation v. Milling Co., 259 Mich. 88, 242 N. W. 848. Were 
we called upon to consider whether Bird & Son, Inc., a foreign corpora- 
tion doing business in this State, and the concern that manufactured 
and sold the product, was a party to the fraud, there would be more 
difficulty in finding it free from connection with the fraud. However, 
Bird & Son, Ine., is not the holder of the note. Does the fact that Bird 
& Son, Ine., owns all of the stock of the Bird Finance Corporation, that 
the two corporations office together and have some officers or employees 
who perform services for both corporations, sufficiently identify the 
plaintiff herein with the fraud imposed on Mrs. Lamerson by Smith and. 
Marcus under the name of Federal Home Improvement Company. The 
fraud was not brought to the attention of either Bird & Son, Inc., or 
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the Bird Finance Corporation, or any of their officers or employees, 
until after plaintiff acquired the note on which suit was brought, and 
after Mrs. Lamerson had paid several installments on the note. There 
is no proof to the contrary. The most than can be inferred from the 
record is that Smith and Marcus put over a fraudulent transaction 
on Mrs. Lamerson, the knowledge of which was not communicated to 
or possessed by the officers or employees of either Bird-& Son, Inc., or 
plaintiff herein until some time after plaintiff acquired the note before 
maturity and for value. So far as the fraud is concerned, plaintiff is 
a holder in due course. We are unable to agree with defendants’ con- 
tention that the plaintiff herein is not a holder in due course because of 
the fraud perpetrated on defendants by Smith and Marcus. 

Defendants seek to connect plaintiff with Bird & Son, Inc., and 
Federal Home Improvement Company as joint adventurers in the 
perpetration of a fraud. Passing the question that this was not specifi- 
cally set up as a defense in pleading or at the trial below (Hornbeck v. 
Midwest Realty, Ine., 287 Mich. 230 283 N. W. 39), the facts do not 
establish the essentials of a joint adventure. Keiswetter v. Rubenstein, 
235 Mich. 36, 209 N. W. 154, 48 A. L. R. 1049; Gleichman v. Famous 
Players-Lasky Corporation, 241 Mich. 266, 217 N. W. 43; Hathaway v. 
Porter Royalty Pool, Inc., 296 Mich. 90, 295 N. W. 571, 138 A. L. R. 955. 

(b) Defendants lastly insist that plaintiff cannot be a holder in due 
course because the negotiable instrument is usurious. This claim is 
predicated on the fact that the original cost of the job was to be $800, 
that Mrs. Lamerson was to and did give her note for $968, payable in 
equal monthly installments over a period of three years. Defendants 
say that the difference between the two amounts was intended to repre- 
sent seven per cent interest on the $800 for three years—that the time 
payments by monthly installments were increased $168 over the original 
cash proposal of $800 to add seven per cent interest. On this theory, 
the note would be usurious because the principal amount being reduced 
by monthly payments should correspondingly reduce the interest require- 
ments as payments were made. Interest should be computed only on 
the balance of principal remaining unpaid after each monthly payment, 
otherwise it would be usurious because it was figured at the maximum 
legal rate of interest in this State, seven per cent. The first payment 
($26.89) should draw interest for only one month instead of three years. 

However, plaintiff insists that the difference between $800 and $968 
was the agreed difference between a cash price and a time price, and 
not an additional charged for interest in advance. If this claim is 
established by the record, the note is not usurious because a seller may 
charge more for goods sold on eredit than for cash without rendering 
the contract usurious. Hartwick Lumber Co. v. Perlman, 245 Mich. 3, 
222 N. W. 147; Keefe v. Bush & Lane Piano Co., 247 Mich. 82, 225 
N. W. 585. However, the record is barren of any proof that the addi- 
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tional charge was agreed upon as a time price. The original order or 
‘‘request’’ signed by Mrs. Lamerson states that the agreed price for 
the labor and materials was $800, and in it Mrs. Lamerson agrees to 
‘execute and deliver a promissory note for $968, ‘‘which amount includes 
all charges by way of interest, discount or otherwise.’’ There could be 
no ‘‘otherwise’’ charges, and obviously the $968 was intended to cover 
interest or discount over the cost price of $800. It is significant that 
this difference—$168—is exactly seven per cent interest on $800 over 
the three-year period covered by the monthly installments. 

‘Where the principal sum of a loan or debt is made payable in 
installments at specified intervals within the full period of the loan, 
but interest for the full period on the whole principal sum is agreed 
to be paid, or is taken or withheld by the lender in advance, or is 
included in the face amount of the note, the transaction is usurious, 
whether or not the rate of interest stipulated in the contract exceeds 
the maximum specified by law, if the sum so agreed to be paid or so 
deducted as interest is greater than interest at the lawful rate on the 
principal sum for the period for which it is actually lent.’’ 66 C. J. 
p. 205. See also, cases cited. 

Under: these circumstances the note was usurious. However, in this 
State usury does not make the note itself void in the hands of an inno- 
cent purchaser for value and before maturity, as claimed by defendants. 
Defendants cite cases from other jurisdictions holding that there can 
be no innocent purchaser of a usurious note, either before or after 
maturity. Such is not the law of this State by statute: 

‘“No bond, bill, note, contract or assurance, made or given for or 
upon a consideration or contract, whereby or whereon a greater rate of 
interest has been, directly or indirectly, reserved, taken or received, 
than is allowed by law, shall be thereby rendered void; but in any action 
brought by any person on such usurious contract or assurance, except 
as is provided in the following section, if it shall appear that a greater 
rate of interest has been, directly or indirectly, reserved, taken or 
received, than is allowed by law, the defendant shall not be compelled 
to pay any interest thereon.’’ 2 Comp. Laws 1929, § 9240 (Stat. Ann. 
§ 19.12). 

‘‘Whenever it shall satisfactorily appear by the admission of the 
defendant, or by proof that any bond, bill, note, assurance, pledge, 
conveyance, contract, security, or any evidence of debt has been taken 
or received in violation of this act, the court shall declare the interest 
thereon to be void.’’ 2 Comp. Laws 1929, § 9241 (Stat. Ann. § 19.13). 

However, the plaintiff, Bird Finance Corporation, claims that it is: 
a holder in due course and that it became the holder in good faith 
without actual notice that the note was given for, or upon a usurious: 
contract. If so, plaintiff would be entitled to recover interest. 

‘In any action brought on any bill of exchange, or promissory note 





218 THE BANKING LAW JOURNAL 


payable in money, and to order or bearer, originally given or made for, 
or upon any usurious consideration or contract, if it shall appear that 
the plaintiff became, in good faith, the indorsee or holder of such bill 
of exchange or promissory note, for a valuable consideration, before the 
same became due, then and in such ease, unless it shall further appear 
that the plaintiff, at the time of becoming such indorsee or holder, had 
actual notice that such bill or note was given for, or upon a usurious 
consideration or contract, he shall be entitled to recover thereon, in the 
same manner, and to the same extent, as if such usury had not been 
alleged and proved.’’ 2 Comp. Laws 1929, § 9237 (Stat. Ann. § 19.3). 

The language of the statute clearly seems to fit the instant case and 
it would seem that the defense of usury would not be applicable as 
against plaintiff unless it can he said that plaintiff had actual notice 
of the usury. Such has been the uniform holding of this court. In 
Fletcher & Sons v. Alpena Circuit Judge, 136 Mich. 511, 99 N. W. 748, 
749, Hooker J., writing for the majority said: ‘‘. . . it is everywhere 
settled that usurious contracts are good in the hands of bona fide 
holders and, as we have seen, our statute not only does not make them 
criminal, but it does not in terms prohibit them, and expressly declares 
them not to be void; and they are good as to all of the world, except 
the debtor, and he may waive his right to treat them otherwise by 
neglecting to plead usury.”’ 

In Union Trust Co. v. Tonquish Temple Ass’n, 247 Mich. 36, 225 
N. W. 572, the defense of usury was interposed and this court said: 

‘‘In Straus v. Elless Co., 245 Mich. 558, 565, 222 N. W. 752, 754, 
it was said: 

“‘<«That the bonds are negotiable instruments (City of Adrian v. 
National Bank, 180, Mich. 171, [146 N. W. 654, Ann. Cas. 1916A, 600] ), 
that the bondholders are holders in due course (2 Comp. Laws 1915, 
§ 5995), of the bonds with benefit of the mortgage (41 C. J. pp. 673, 674; 
Barnum v. Phenix, 60 Mich. 388 [27 N. W. 577]), and that the bonds 
are goods in their hands (Fletcher & Sons v. Alpena Circuit Judge, 136 
Mich. 511 [99 N. W. 748]), and the indebtedness evidence by the bonds 
therefore not open to the defense of usury, are questions not before 
the court.’ 

‘‘These questions are here presented, and, under the authorities 
stated, it must be held that the defense of usury is not open to the 
defendants in this foreclosure proceeding.’’ 


The defense of usury cannot be urged against one who is otherwise 
a bona fide holder, to defeat recovery on the instrument. 

‘‘The affidavits in opposition to the motion for summary judgment 
established no defense against plaintiff bank, a bona fide holder; the 
note being negotiable and purchased in due course by plaintiff before 
maturity. 

‘‘The defense of. usury cannot be urged.’’ Dart National Bank v. 
Burton, 258 Mich, 283, 241 N.:W. 858, 859. 
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Did the plaintiff have actual notice that the note was given for, or 
upon a usurious contract? If so, under our previous decisions plaintiff 
cannot recover interest. 

Harold W. Altman, assistant treasurer for the plaintiff, testified that 
he received the document entitled ‘‘Estimate and Agreement.’’ This 
document clearly stated that the Federal Home Improvement Company 
was to do the work for $800, that defendants were to give a promissory 
note for $968, ‘‘which amount includes all charges by way of interest, 
discount or otherwise, to be payable in 36 equal monthly installments 
of Twenty-six and 89/100 dollars ($26.89) each, the first installment 
to be paid one month from date of said note, and a like installment to 
be paid on the same day of each month following.’’ Plaintiff accepted 
this proposal and then awaited the note and completion certificate. 
When these documents arrived the signatures were compared with the 
ones on the original order and plaintiff then purchased the contract. 
Thus, we have an officer of the plaintiff receiving an agreement which 
stated that a note in the amount of $968, to be paid in 36 monthly 
installments, was to be given for the job. This agreement was usurious 
on its face, was actual notice of a usurious undertaking, and the 
knowledge of an officer of plaintiff corporation acting within the scope 
of his duties is the knowledge of the corporation. It is clear that the 
note sued upon was sent pursuant to the contract which plaintiff’s officer 
had actual notice was usurious. Plaintiff cannot be allowed to recover 
interest. 

A further question requires our consideration, namely, Should the 
Bird Finance Corporation be considered not a holder in due course 
because of the mere fact that it had actual notice of the usurious nature 
of the note? Obviously this goes to the merits of the entire suit because, 
as we have before stated, there was fraudulent procurement of the note 
and if the plaintiff is not a holder in due course, the note is subject to 
all the defenses otherwise available to the maker, including the fraud. 

2. Comp. Laws 1929, § 9301 (Stat. Ann. § 19.94), provides: 


“A holder in due course is a holder who has taken the instrument 
under the following conditions: 

‘*First, That it is complete and regular upon its face; 

‘‘Second, That he became the holder of it before it was overdue, and 
— notice that it had been previously dishonored, if such was the 
act ; 

‘‘Third, That he took it in good faith and for value; 

‘‘Fourth, That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ — 


The only ground upon which it can be seriously urged that plaintiff 
is not a holder in due course within the meaning of this statute is that 
when plaintiff had actual notice of the usury at the time it took the note, 
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this fact constitutes ‘‘notice of any infirmity in the instrument or defect 
in the title of the person nogotiating it.’’ If so, plaintiff cannot be 
considered a holder in due course by reason of the fourth requirement in 
the above-quoted definition. This result would follow, not because of 
the usury, but because of the fact that plaintiff had notice of the usury. 

If there is merit in this contention, it cannot be because usury con- 
stitutes a ‘‘defect in the title.’’ In this State, a defect in the title of 
a negotiable instrument is defined as follows: ‘‘The title of a person who 
negotiates an instrument is defective within the meaning of this act 
when he obtained the instrument, or any signature thereto, by fraud, 
duress, or force and fear, or other unlawful means, or for an illegal 
consideration, or when he negotiates it in breach of faith, or under such 
circumstances as amount to a fraud.’’ 2 Comp. Laws 1929, § 9304 
(Stat, Ann. § 19.97). 

For the purposes of this case it may be conceded that there was a 
defect in the title of the one who negotiated the note to plaintiff. It 
does not necessarily follow that there was an infirmity in the instrument 
itself. 

Plaintiff is a holder in due course unless the usury of which plaintiff 
had notice is to be considered an ‘‘infirmity in the instrument’’ within 
the meaning of the above-quoted statutory definition. If so, as we have 
said, plaintiff is not a holder in due course. Consecutively, the grounds 
for holding that plaintiff was not a holder in due course, wherefor the 
note would be open to all the defenses available to the original maker, 
would be as follows: (1) There was fraud in the procurement of the 
note; (2) plaintiff takes the note subject to that defense if not a holder 
in due course; (3) plaintiff cannot be considered a holder in due course 
if it had notice of any infirmity in the instrument; (4) usury constitutes 
an infirmity in the instrument; (5) plaintiff, having actual notice of 
the usury, is not a holder in due course, therefore cannot recover on 
the note because the fraud in the procurement would be a good defense 
against one who is not a holder in due course. 

Decisions of other jurisdictions are at variance on the question 
whether notice of usury is notice of an infirmity in a negotiable instru- 
ment. The examined cases, generally, use interchangeably the terms 
‘‘infirmity in the instrument”’ and ‘‘defect in the title.’’ In some states, 
by earlier statutes, usury made the instrument void. In this State, by 
statute, the instrument is not void, and a bona fide holder may even 
recover interest unless he had actual notice of the usury. It is a fair 
inference that the purpose of this statute is to facilitate the transfer 
of negotiable instruments without destroying the incidents of negotia- 
bility. In this State, one with notice of usury may purchase a usurious 
negotiable instrument, paying therefor the principal thereof or dis- 
counting the interest, and recover the amount paid. As we have pointed 
out, ‘defect in the title’’ is defined by statute in this State, although 
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‘‘infirmity in the instrument”’ is not so defined. Does usury constitute 
an infirmity in the instrument itself? 

By a long line of decisions in this State, beginning with Thurston v. 
Prentiss, Walk. Ch. 529, and culminating in the statute, a contract is 
not void though tainted with usury. By the same statute, the defense of 
usury cannot avail against a holder in due course unless such holder had 
actual notice of the usury. Usury is a personal defense available only 
to the debtor, or one in privity with him, and may be waived. Barney v. 
Tontine Surety Co., 131 Mich. 192, 91 N. W. 140; Fletcher & Sons v. 
Alpena Circuit Judge, supra; Tuxedo Enterprises v. Detroit Trust Co., 
272 Mich 160, 261 N. W. 283. 

The plain import of 2 Comp. Laws 1929, § 9240 (Stat. Ann. § 19.12), 
and 2 Comp. Laws 1929, § 9237 (Stat. Ann. § 19.3), heretofore quoted, 
is to the effect that one may be a holder in due course notwithstanding 
actual notice of usury. Section 9237, supra, plainly declares that one 
who is a holder in due course may recover on the instrument the same 
as if the usury had not been alleged and proved, unless such holder in 
due course had actual notice of the usury. If actual notice of the usury 
prevents one from being a holder in due course, the statute is meaning- 
less—it merely travels in a circle and gets nowhere. We conclude that 
under our statutes and previous decisions, actual notice that a negotiable, 
instrument is usurious does not by reason of such notice prevent the 
owner from being considered a holder in due course, except as to the 
interest. The note has an acceleration clause whereby the entire amount 
becomes due and payable upon default of any installment. Plaintiff is 
entitled to a judgment for $800, without interest, less the three payments 
made by Mrs. Lamerson ($80.67). Reversed and remanded for entry of 
judgment for plaintiff in the sum of $719.33, without interest. Each 
party having prevailed only in part, no costs allowed. 


MORTGAGEE IN POSSESSION BY ACCORD NOT 
PRECLUDED FROM RECOVERY ON 
MORTGAGE NOTE 


Corrigan v. Payne, Supreme Judicial Court of Massachusetts, 45 N. E. 
Rep. (2d) 829 


The mere making of an alleged accord whereby the payee of: note 
secured by second mortgage takes possession of premises and collects 
rents and profits and pays maintenance expenses until foreclosure of 
first mortgage does not release the mortgagors and entitle them to a 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §895. 
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discharge of the mortgage and surrender of the note. The accord 
remains executory until payee takes possession and until the mort- 
gagors convey the premises to payee. Accord is not a satisfaction 
of the payee’s claim on the note. 

Defendants, owners of premises, executed and delivered a promis- 
sory note to plaintiff for $4,000, payable in three years and secured 
by a second mortgage on defendants’ premises. Defendants were in 
arrears on mortgage payments and offered to vacate the mortgaged 
premises and convey them to plaintiff on his demand. Plaintiff 
accepted defendants’ offer and took possession of the premises, 
collected rents and paid maintenance expenses of property until 
foreclosure of first mortgage. Plaintiff never requested a deed of 
property although defendants were ready to execute and deliver a 
deed. Plaintiff brought this action against the defendants to recover 
on the note. Defendants contended that the surrender of the equity 
of the realty to plaintiff constituted full payment of the note 
and that since the surrender of the property to plaintiff, the latter 
acted as the owner collecting all rents and profits. 

It was held that the mere making of the accord did not release 
the defendants and entitle them to a discharge of the mortgage and a 
surrender of the note. The accord remained executory until the 
plaintiff had taken possession and until the defendants had conveyed 
the premises to him. The accord itself was not a satisfaction of 
plaintiff’s claim. The liability of the defendants upon the note was 
not discharged by the surrender and delivery of the property to 
the plaintiff. 


Action of contract by Ernest J. Corrigan against Ann P. Payne and 
others to recover on a note secured by a mortgage. The trial judge made 
a general finding for defendants, and also an alternative finding for 
the plaintiff in a certain sum. From an order of the Appellate Division 
dismissing the report, the plaintiff appeals. 

Reversed and judgment entered for plaintiff. 

L. K. Nathanson, of Boston, for plaintiff. 

R. C. Evarts, of Boston, for defendant. 


RONAN, J.—This is an action of contract against the makers of a 
promissory note for $4,000, dated May 1, 1930, payable in three years, 
and secured by a second mortgage of real estate in Belmont. Payments 
on the note were in arrears in June, 1932, and the male defendant 
offered to vacate the mortgaged premises and to convey them to the 
plaintiff on his demand. The plaintiff accepted this offer, took 
possession of the premises, collected the rents, and paid the expenses 
incurred by the maintenance of the property, until the foreclosure of 
the first mortgage in 1936. There was evidence that these expenses 
exceeded the receipts. The plaintiff took possession not as agent of 
the defendants but solely in his own interest, and thereafter treated the 
property as his own. He never requested a deed although the male 
defendant was ready and willing to execute and deliver a deed. We 
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have stated the subsidiary findings of the trial judge, who made a 
general finding for the defendants and also an alternative finding for 
the plaintiff in the sum of $4,611.50. The plaintiff appealed from an 
order of the Appellate Division dismissing the report. 

The answer contained a general denial and an allegation of payment ; 
and averred that the note was secured by a second mortgage on a certain 
parcel of real estate, and that ‘‘the defendants surrendered and delivered 
to the plaintiff the equity in said real estate to the plaintiff in full pay- 
ment of said note, and has since the time of said surrender and delivery 
taken over said real estate, and acted as the owner thereof collecting all 
rents and profits therefrom. Wherefore the defendants say that the 
plaintiff cannot recover in this action.’’ 

The agreement made in June, 1932, was independent of and separate 
from the written promise of the defendants, evidenced by their note, to 
pay the plaintiff a certain amount of money, and under an allegation of 
payment the defendants could not show the execution and performance 
of such subsequent agreement. Grinnell v. Spink, 128 Mass. 25; Ulsch v. 
Muller, 143 Mass. 379, 9 N. E. 736; Hunt v. Brown, 146 Mass. 253, 15 
N. E. 587. There was error in denying the plaintiff’s fifth request, that 
the defendants had not sustained the burden of proving that the note 
had been paid. We do not, however, rest our opinion on this ground 
as we prefer to deal with the principal defense, that the liability of the 
defendants has been discharged by an accord and satisfaction. 

We assume in favor of the defendants that the accord could be found 
to have been supported by a valid consideration. Gilson v. Nesson, 198 
Mass. 598, 84 N. E. 854, 17 L. R. A., N. S., 1208; Montuori v. Bailen, 
290 Mass, 72, 194 N. E. 714, 97 A. L. R. 789. But the mere making of 
the accord did not release the defendants and entitle them to a discharge 
of the mortgage and a surrender of the note. The accord remained 
executory until the plaintiff had taken possession and until the defend- 
ants had conveyed the premises to him. In other words, the accord 
itself was not a satisfaction of the plaintiff’s claim. Dedham Lumber 
Co. v. Hartung, 278 Mass. 488, 180 N, E. 298; Rosenblatt v. Holstein 
Rubber Co., 281 Mass. 297, 183 N. E. 705; Waitzkin v. Glazer, 283 Mass. 
86, 185 N. E. 927; Banionis v. Lake, 289 Mass. 146, 193 N. E. 731; Sher- 
man v. Sidman, 300 Mass. 102, 14 N. E. 2d 145; Zlotnick v. McNamara, 
301 Mass. 224, 16 N. E. 2d 632; MeFaden v. Nordblom, 307 Mass. 574, 
30 N. E. 2d 852. 

_ The judge found that the plaintiff took possession of the premises 
not as an agent of the defendants but solely ‘‘to protect his own interests, 
and treated it as his own from then on.’’ The plaintiff did not record 
any certificate of entry, G. L. (Ter. Ed.) ¢. 244, § 2, and he did not 
exercise the power of sale contained in the mortgage. There is nothing 
to show that the mortgage was not in the usual statutory form, G. L, 
(Ter. Ed.) ¢. 183, § 18, and upon breach of its conditions the mortgagee 
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was empowered to take possession. G. L. (Ter. Ed.) c. 183, § 26. An 
entry by a mortgagee while the breach continued, even if ineffectual for 
the purpose of foreclosure under G. L. (Ter. Ed.) ¢, 244, § 1, was valid 
for the purpose of collecting the rents and profits and the mortgagee 
would then become liable to account to the mortgagor. Stone v. Patter- 
son, 19 Pick. 476, 31 Am. Dee. 156; Welch v. Adams, 1 Mete. 494; 
Shepard v. Richards, 2 Gray 424, 61 Am. Dec. 473; Cook v. Johnson, 
121 Mass. 326; Lamson & Co., Inc., v. Abrams, 305 Mass, 238, 25 N. E. 
2d 374; Davis v. Newburyport Five Cents Sav. Bank, 311 Mass. 377, 
41 N. E. 2d 188. 

The general finding for the defendants included an implied finding 
that the defendants vacated the premises and the plaintiff entered 
into possession and that this constituted a part performance of the 
accord by the defendants. There was no full performance by the 
defendants as they never conveyed the premises to the plaintiff. Their 
oral promise to deed them to him did not transfer any interest in the 
land. G. L. (Ted. Ed.) ¢. 183, § 3; Linsky v. Exchange Trust Co., 260 
Mass. 15, 156 N. E. 689; Montuori v. Bailen, 290 Mass. 72, 194 N. E. 714, 
97 A. L. R. 789. The defendants, although ready and willing to convey 
the property, never tendered a deed. Under the agreement the deed 
was to be delivered on the demand of the plaintiff. Pead v. Trull, 173 
Mass. 450, 53 N. E. 901. The accord remained unexecuted on account 
of the failure of the plaintiff to demand a deed, and the question arises 
whether this precludes the defendants from relying upon the accord 
and satisfaction as a bar to the action. The original cause of action is 
not ordinarily extinguished by part performance of the accord. While 
there is some conflict among the authorities, we think that where, as 
here, failure in full execution of the accord is due to the failure of the 
creditor to demand a deed, the accord and satisfaction is not a defense 
to an action upon the original claim, and that the debtor has a right to 
recover damages from the creditor for breach of the accord or to secure 
specific performance where the nature of the accord is such as to make 
such a remedy available. This rule is supported by the Am. Law Inst. 
Restatement: Contracts, § 417 (d), and follows as a logical and necessary 
conclusion from our own decisions, although the precise point here pre- 
sented does not seem to have been directly and definitely adjudicated. 
Bemis v. Charles, 1 Mete. 440; Clifton v. Litchfield, 106 Mass. 34; 
Hunt v. Brown, 146 Mass. 253, 15 N. E. 587; New York, N. H. & H. R. 
Co. v. Martin, 158 Mass. 313, 33 N. E. 578; Cook v. Richardson, 178 
Mass. 125, 59 N. E. 675; Anglo-American Land, Mortgage & Agency 
Co. v. Dyer, 181 Mass. 593, 64 N. E. 416, 92 Am, St. Rep. 437; Prest v. 
Cole, 183 Mass. 283, 67 N. E. 246; Waitzkin v. Glazer, 283 Mass. 86, 
185 N. E. 927. See Union Central Life Ins. Co. of Cincinnati, Ohio v. 
Imsland, 8 Cir., 91 F. 2d 365, 368. 

There was error in the action of the judge which in substance was 

® 
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a denial of the plaintiff’s first request that upon all the evidence a find- 
ing for the plaintiff was warranted, and of the fourth request, that upon 
all the evidence a finding was ‘‘not warranted that there had been an 
accord and satisfaction of the plaintiff’s claim.’’ The defense set up in 
the answer, that the defendants had ‘‘surrendered and delivered’’ the 
equity in the real estate in full payment of the note, has not been sus- 
tained and the liability of the defendants upon the note has not been 
discharged. 

It follows that the order of the Appellate Division is reversed, and 
judgment is to be entered for the plaintiff in accordance with the alterna- 
tive finding of the judge. 


BANK LIABLE TO BENEFICIARY OF TRUST 
ACCOUNT FOR MISAPPROPRIA- 
TIONS OF TRUSTEE 


Liffiton v. National Savings Bank of City of Albany, Supreme Court, 
38 N. Y. Supp. (2d) 822 


A bank which accepts deposit of trust funds as such by testa- 
mentary trustee and neglects to request that trustee file letters of 
trusteeship and is later informed of trustee’s embezzlements of 
moneys belonging to one of the trusts and of subsequent use of funds 
of another trust to make good such embezzlement is chargeable with 
full knowledge of trustee’s acts, and is bound to protect the trust 
accounts from fraud and larceny. 

Decedent by her will bequeathed to each of her nieces, Ursula 
Halpen and Anne C. Halpen the sum of $1,890.50 to be held in trust 
for them and to be paid to each when they respectively attained the 
age of 25 years. Decedent named her brother, Peter J. Halpen, 
(hereinafter called the trustee) as trustee of the trust created for the 
two nieces. At the time trustee opened the two accounts for the 
nieces in his name as trustee, he neglected to file with defendant 
bank his Letters of Trusteeship and defendant bank neglected and 
failed to demand or require such filing by the trustee. The trustee 
never qualified as testamentary trustee and acted as such at all times 
without authority. 

Upon Ursula becoming 25 years of age, she received a check of 
$1,650 from the defendant bank and $300 in cash from the trustee. | 
The $300 was withdrawn by the trustee from other trust moneys in 
the defendant bank in the account of Anne C. Halpen. When trustee 
made this payment of $300 at the defendant bank he was openly 
accused by Ursula of his dishonesty. The defendant bank had full 
knowledge of the trustee’s actions with reference to the manner of 


‘NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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payment of Ursula’s legacy. The defendant bank, nevertheless, with 
full cognizance of the trustee’s conduct continued to do business with 
the trustee and made no protest or inquiry with reference to the vari- 
ous and continued withdrawals by the trustee of moneys from the trust 
account of Anne C. Halpen. The trustee continued to make un- 
authorized withdrawals from Anne’s account until the last dollar 
was withdrawn therefrom. 

Plaintiff, successor trustee of the trust created for Anne C. 
Halpen, brought this action against defendant bank to recover from 
it the moneys misappropriated by the trustee. Plaintiff contended 
that defendant bank had notice and knowledge of the provisions of 
the decedent’s will and that the trustee failed to qualify as trustee 
and that as such trustee had acted wrongfully and unlawfully. The 
plaintiff also contended that the defendant wrongfully permitted, 
aided and participated in the acts of the trustee in withdrawing the 
trust funds and converting them to his own use. 

It was held that the defendant bank had knowledge of facts and 
the actions of the trustee which would have led a prudent man using 
ordinary thoughtfulness and care to make further accessible inquiries. 
The defendant bank avoided further inquiry and therefore it was 
chargeable with knowledge which by ordinary diligence it would 
have acquired. The defendant bank was bound to protect the deposits 
from fraud and larcency and therefore was liable to the beneficiary 
of the trust. 


Action by Arthur E. Liffiton, Jr., as successor trustee of the trust 
created for Anne C. Halpen, under the last will and testament of Anna 
C. Halpen, deceased, against the National Savings Bank of the City of 
Albany for moneys of trust deposited in defendant bank and embezzled 
by former trustee. 


Judgment for plaintiff with costs. 

Ainsworth & Sullivan, of Albany (Charles B. Sullivan and Warner M. 
Bouck, both of Albany, of counsel), for plaintiff. 

Bender, Ford, Benson & Comstock, of Albany (Roland Ford, of 
Albany, of counsel), for defendant. 


MURRAY, J.—There is no dispute as to the facts. Anna C. Halpen 
by her last will and testament bequeathed to each of her nieces, Ursula 
Halpen and Anne C. Halpen, the sum of $1,890.50 to be held in trust 
for them, and to be paid to each when they respectively attained the age 
of 25 years. The amount of $1,890.50 was arrived at and determined on 
the judicial] settlement of the accounts of the executor of the last will 
and testament of Anna C. Halpen. 

The elder of the two nieces, Ursula, became 25 years of age March 17, 
1932. She received a check or draft on the defendant bank for $1,650 
and $300 in cash on May 9, 1932, in payment of her legacy. Her sister 
Anne C., became 25 years of age August 11, 1939. She has neither been 
paid nor has she received any money whatever in payment of her legacy. 
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In the trust created for the two girls by their aunt, Anna C. Halpen, 
she named her brother, Peter J. Halpen, as trustee. He embezzled by 
means of 101 separate and distinct orders drawn on defendant bank all 
of the moneys held in trust by him for Anne C. Halpen. 

An appointed successor trustee brings this action to recover from 
defendant bank the moneys misappropriated by the faithless trustee, 
Peter J. Halpen. 

The basis of the claim of plaintiff for judgment substantially is that 
defendant had notice and knowledge of the provisions of the last will 
and testament of Anna C. Halpen, deceased. That defendant had notice 
and knowledge that Peter J. Halpen had failed to qualify as trustee, and 
that he was wrongfully and unlawfully acting as such trustee. That de- 
fendant had notice and knowledge of the nature of the trust impressed 
on all the moneys deposited with defendant by Peter J. Halpen for Anne 
C. Halpen. That the moneys withdrawn by Peter J. Halpen from the 
moneys deposited with defendant in trust for Anne C. Halpen were 
wrongfully and unlawfully withdrawn contrary to the terms of the 
decree of judicial settlement of the estate of Anna C, Halpen. 

That defendant wrongfully permitted, aided and participated in the 
acts of Peter J. Halpen in withdrawing the trust funds and in conversion 
of same by him. That defendant bank had notice and knowledge that 
Anne C. Halpen had not attained the age of 25 years and was still an 
infant when Peter J. Halpen was stealing her moneys. 

A deposit slip in defendant’s bank for Anne C. Halpen, dated 
February 3, 1930 for account No. 194647 is as follows: ‘‘Deposited by 
Peter J. Halpen as Executor and Trustee under the Will of Anna C. 
Halpen, Dee’d., in Trust for Anne C. Halpen, Age 14, to receive money 
at age 25.’’ 

A pass book then issued by defendant bank February 3, 1930, for 
account No. 194647 is headed or captioned: ‘‘In account with Peter J. 
Halpen as Executor and Trustee under the Will of Anna C. Halpen, 
Dec’d. in Trust for Anne C, Halpen (age 14, to receive money at age 
25).’’ 

The decree of judicial settlement of the accounts of Peter J. Halpen, 
as executor of the estate of his sister was entered in the office of the 
Surrogate’s Court, Albany County, January 30, 1930. That decree 
specifically directed that Peter J. Halpen as testamentary trustee retain 
in trust for Ursula Halpen and Anne C. Halpen the sum of $1,890.50 to 
be paid with the accumulated interest thereon to each girl when she 
arrived at the age of 25 years. 

Peter J. Halpen, when he opened the two accounts with defendant 
bank in his name as trustee for Ursula Halpen and Anne C. Halpen, 
neglected to file with defendant his Letters of Trusteeship, and defend- 
ant neglected and failed to demand or require such filing by Peter J. 
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Halpen. Peter J. Halpen never qualified as testamentary trustee. He 
was acting as trustee at all times without authority. (Section 167, 
Surrogate’s Court Act.) The defendant is charged with notice of the 
decree of judicial settlement of the estate of Anna C. Halpen, and also 
is charged with notice that Peter J. Halpen never qualified as trustee. 
Fidelity & Deposit Co. of Maryland v. Queens County Trust Co., 226 
N. Y. 225, 123 N. E. 370. It was the obligation of defendant to have 
demanded of Peter J. Halpen proof of his authority to act as trustee. 
The failure of the bank to so inquire deprived the cestui of the protection 
of the statute designed for her benefit. ‘ 

Banks have been held responsible for withdrawals by public officials 
when such officers are not qualified to act in accordance with statutory 
provisions. Employers’ Liability Assurance Corporation, Limited, of 
London, England v. Hudson River Trust Co., 250 App. Div. 159, 294 
N. Y. S. 698, affirmed 276 N. Y. 542, 12 N. E. 2d 567. 

Like a scarlet thread running through a piece of fabric the chicanery, 
deception and knavery of Peter J. Halpen is transparent. His misap- 
propriation of the trust moneys was not an isolated act or a single theft 
or several thefts, but a constant, continuous series of acts, incidents and 
takings. His entire course of conduct was singular, strange and 
suspicious. He opened accounts and closed accounts with defendant in 
which he designated himself as trustee for Ursula Halpen and Anne C. 
Halpen, and boldly wrote or had written for him by employees of the 
defendant that the moneys deposited by him with defendant were held 
by him for such infants, who were to be paid when they each reached 
the age of 25 years. His integrity was expressly attacked and chal- 
lenged by Ursula Halpen when he attempted in the bank of defendant 
to cheat her out of $300. His peculations definitely and directly were 
called to the attention of an officer of defendant bank. 

Ursula Halpen and her husband accused and in effect, branded Peter 
J. Halpen as dishonest in the bank of defendant. He virtually pleaded 
guilty to this charge. He refused to defend himself, and prove that 
Ursula Halpen was mistaken when she stated to bank officials and to him 
that the account in the trust fund for her was wrong and incorrect. He 
admitted she was correct in her charge, because a short time thereafter 
he openly and deliberately withdrew $300 from the other trust moneys in 
defendant’s bank in the account for Anne C. Halpen, and unblushingly 
paid Ursula Halpen, to the knowledge of defendant, the sum of $1,950, 
part of which was this same $300, and a check or draft on defendant 
bank for the sum of $1,650. j 


After this serious affair had occurred in connection with payment 
to Ursula Halpen of her legacy of which the defendant must be held to 
have had full knowledge unless one is prepared to admit that black is 
white, defendant continued to do business as usual with Peter J. Halpen. 
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Defendant bank made no objection, no protest, utterly disregarded and 
ignored the patent signals of danger, made no inquiry or did one single 
thing or act whatever to protect the moneys of Anne C. Halpen, although 
time after time Peter J. Halpen presented orders for $5, $10 and other 
small sums of money payable to himself on the trust moneys deposited 
by him for Anne C. Halpen. 

He continued to loot and pilfer until he finally drew out the last 
dollar in the trust account for Anne C. Halpen. The conduct of 
Peter J. Halpen bristles with fraud. For a person whose duty it was to 
safeguard money to assert that it was none of its business to inquire as 
to what Peter J. Halpen was doing in relation to the trust moneys 
seems to this Court to be sheer nonsense. A bank is more than a mere 
receptacle organized to take in and pay out moneys. It has an affirm- 
ative duty to be alert and vigilant. It is bound to protect its depositors 
from fraud and larceny. Kummel v. Germania Savings Bank, 127 N. Y. 
488, 28.N. B. 398, 13 L. R. A. 786, 

The facts in no two cases are exactly alike. In this action it seems 
reasonably clear that defendant bank must have known that Peter J. 
Halpen, after his dispute with Ursula Halpen as to what was due and 
owing her, was not an honest man. That the shortage in the trust 
account of Ursula was much more than a mere mistake. If a person 
has knowledge of facts as would lead a prudent man using ordinary 
thoughtfulness and care to make further accessible inquiries, and he 
avoids the inquiry, he is chargeable with knowledge which by ordinary 
diligence he would have acquired. Knowledge of facts, which to a mind 
of ordinary prudence, beget inquiry is actual notice, or, in other words, 
is the knowledge which a reasonable investigation would have revealed. 
Fidelity & Deposit Co. of Maryland v. Queens County Trust Co., 226 
N. Y. 225, at page 233, 123 N. E. 370. 

While it is true that the legal title to the moneys deposited by 
Peter J. Halpen, as trustee, was in him, nonetheless, this fact did not 
convert the trust fund or moneys of Anne C. Halpen into the individual 
property of the trustee, Peter J. Halpen. Equity looks through the mere 
form of a transaction to the substance thereof. 

There is no question that a savings bank ¢can rightfully, without 
inquiry as to the purpose for which a transfer is made, permit a transfer 
of moneys from an account in trust to an individual account. This 
Court is fully cognizant of the laws as stated in Bischoff v. Yorkville 
Bank, 218 N. Y. 106, 110, 112 N. E. 759, L. R. A. 1916F, 1059, but the 
facts in that action are much different than presented here. 

After a careful consideration of all the evidence and the law, I am of 
the opinion that equity and conscience dictate that plaintiff should have 
judgment herein, and accordingly I grant and direct judgment for plain- 
tiff as prayed for with costs. 
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CREDITOR’S ACCEPTANCE OF CHECK OF 
THIRD PARTY IN PAYMENT OF DEBT 


Garden City Production Credit Ass’n v. Marcotte, Supreme Court of 
Kansas, 131 Pac. Rep. (2d) 702 


A check of a third party given by a debtor to a creditor is not 
accepted by the creditor in payment in the absence of an express 
agreement to that effect. 

A ereditor receiving from a debtor a check of a third party, who 
executes a receipt for the check, stating in effect that check is received 
for collection and will be credited on the debt only in the event of 
payment is not precluded from recovery if check is in fact dishonored 
by maker. Such acceptance and qualified receipt by the creditor does 
not as a matter of law constitute payment. 

Plaintiff creditor of defendant accepted two checks from defend- 
ant drawn by a third party on a bank, in payment of a balance due 
plaintiff on a note and mortgage. Plaintiff, upon delivery of the two 
checks, issued receipts providing that remittance other than cash 
were accepted for collection only. If for any reason collection was 
not effected on the item tendered, it did not constitute a payment 
on the indebtedness and all receipts issued therefore were void. 
Later payment in both checks was stopped by third party and plain- 
tiff notified defendant to that effect. 

The court held that the facts submitted did not bring the case 
within the rule to the effect that acceptance of a check of a third 
party may be received in full payment where there was an express 
agreement to that effect. The facts clearly show that there was no 
such express agreement. On the contrary the receipt of the plaintiff 
expressly stated that checks were received for collection only and 
were not to constitute payment unless collected. 


Action by the Garden City Production Credit Association against 
Louis Marcotte and wife for balance due on notes and to foreclose 
chattel mortgage securing payment of notes. From an adverse judg- 
ment, defendants appeal. 

Affirmed. 

E. E. Sattgast, of Garden City, and James Malone and Clarence 
Malone, both of Topeka, for appellant. 

Wm. Easton Hutchison, C. E. Vance, and A. M, Fleming, all of 
Garden City, for appellee. 


HARVEY, J.—This was an action for the balance due on certain 
promissory notes and to foreclose a chattel mortgage given to secure 
their payment. The trial court directed a verdict for plaintiff. Defend- 
ants have appealed. 


NOTE—For similar decisions see Banking Law Journal Digest. (Fifth 
Edition) »$1257. 
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In their answer defendants admitted executing the notes and mort- 
gage, but denied liability and alleged payment in full. They specifically 
alleged that on April 21, 1941, they delivered to plaintiff a check drawn 
by one Harris on the First National Bank of Scott City for $473.40, 
and on the next day a similar check for $562.40, which checks, together 
with payments previously made, fully paid the indebtedness except 
fourteen cents, which was then paid in cash, and that at the time the 
checks were delivered plaintiff accepted them in payment of the notes. 

Plaintiff in its reply admitted defendants had delivered the two 
checks, but denied they were accepted in payment, and alleged that 
at the time each of them was received plaintiff issued and delivered to 
defendants a receipt therefor in writing, which in part reads: 


‘‘Remittance other than cash are accepted for collection only, if for 
any reason collection is not effected on the item tendered, it does not 
constitute a payment on this indebtedness and all receipts issued 
therefor are void.’’ 


The court held the burden of proof was upon defendants. The parties 
stipulated as to the amount due if the checks above mentioned had not 
been received by plaintiff in payment. 

The defendant Louis Marcotte testified that the soudan seed covered 
by the mortgage was sold to V. M. Harris; that when he contracted to 
sell it Harris gave him a check for $100 advance payment; that he 
turned this check to the plaintiff and received from its assistant secre- 
tary a receipt stating that the check was ‘‘accepted as a repayment on 
the Louis Marcotte loan.’’ At this point plaintiff admitted that 
‘*. . this $100 check was accepted as payment. The check was paid and 
he was given credit for it. We will admit there was another payment 
of $376.20. We will admit there was another one for $322.04; all were 
paid.’’ 

With respect to the two checks in question the witness testified that 
he turned those over to plaintiff, which, together with fourteen cents, 
paid his note in full. 


**Q. Was anything said at that time about giving you your note 
and mortgage? A. It was kinda late in the afternoon and Miss Franklin 
(plaintiff’s assistant secretary) says, ‘We will have your papers released 
sometime next week; just as soon as we can get to it, we will release 
your mortgage.’ ’’ 


The court inquired if anything was said with regard to plaintiff’s 
accepting them as payments. 


*‘A. Iean’t say. I don’t remember that they said anything, because 
I know it is their kind of rules and regulations when they got a mort- 
gage on anything they demand the check, and I turned my checks over 
to them to pay my debts.’’ 
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He admitted that at the time he turned these two checks over there 
was given to him a receipt for each of the checks which contained the 
statement previously quoted herein. He further testified that Harris 
stopped payment on these two checks, and the witness was notified by 
plaintiff’s attorneys that payment on them had been stopped. Since 
then he had paid plaintiff nothing on his indebtedness. 

In this court appellants cite authorities to the effect that the check 
of a third party may be received in full payment where there is an 
express agreement to that effect, citing 40 Am. Jur. 769; 48 C. J. 619, 
and cases there cited. The general rule, however, is that such a check 
is not received in payment in absence of a specific agreement that it 
will be so received. 48 C. J. 617; Kermeyer v. Newby, 14 Kan. 164; 
Baker-Evans Grain Co. v. Ricord, 126 Kan. 107, 267 P. 14. Here it is 
clear that there was no such agreement, but that the checks were received 
for collection only and were not to constitute payment unless collected. 
Appellants contend there was a jury question here. We think not. 


EXECUTOR’S LIABILITY OF EXPENSES 
IN SUSTAINING WILL 


In re Fetter’s Estate, Superior Court of Pennsylvania, 29 Atl. Rep. 
. (2d) 361 


An executor is not bound to defend his testator’s will, and, if he 
undertakes to do so it must be as agent and in the interest and at the 
expense of those expecting to be benefited by his action, and he 
cannot charge the expense of a contest to the estate he represents 
unless the estate is benefited by the proceedings. 


Plaintiff, trust company, was named executor and trustee of 
decedent’s will. In a residuary clause decedent created a trust and 
bequeathed two-thirds of the income to her son, for life and one-third 
to her brother for life with remainders over upon death of: life 
tenants. Letters testamentary were duly issued to the trust company 
and it proceeded to administer the estate. Later the son appealed from 
the probate of the will, alleging it was superseded by a later holo- 
graphic will in the form of a letter written by decedent giving all her 
property to him outright. The son offered the latter will for probate. 
The plaintiff contested the allowance of the holographic will contend- 
ing it was a forgery and in pursuance thereof engaged a handwriting 
expert and council to substantiate its contention. The expenses 
‘incurred amounted to $750 fee for handwriting expert and $1,000 
fee for counsel. The court upon due hearing allowed the holographic 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §494. 
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will. Plaintiff sought to have these two items totaling $1,750 allowed 
as expenses incurred in attempting to sustain first will. 

It was held that the plaintiff as executor could not charge the 
estate the fees of handwriting expert and legal counsel. The plaintiff 
as executor was not bound to defend the will, and if it undertook to 
do so, it was as agent and in the interest and at the expense of those 
expecting to be benefited by its action and it could not charge the 
expense of the contest to the estate it represented, unless the estate 
was benefited by the proceedings. The plaintiff did not come within 
the exception to the general rule where a trustee who has accepted a 
trust undertook to carry out its provisions. In such case it owed to 
those interested the duty of upholding the trust in the event of an 
attack upon it. In the instant case the plaintiff had not entered 
upon its duties as trustee and acted solely as executor, 


In the matter of the estate of Henrietta Fetter, deceased. From a 
decree surcharging the Emporium Trust Company, executor and trustee 
under deceased’s will, with $750 paid to a handwriting expert as fees, 
$1,000 paid as counsel fees, and other items, totaling $1,891.18, without 
interest from date of revocation of the executor’s letters, the executor 
and George E. Fetter appeal. 

Appeals dismissed, and decree affirmed. 

John D. Gresimer and Rydesky & Gresimer, all of Emporium, for 
appellant Emporium Trust Co. 


John C. Arnold, D. Edward Chaplin and Dan P. Arnold, all of 
Clearfield, for appellant Fetter. 


BALDRIGE, J.—These two appeals are closely related, were argued 
together, and will be disposed of in one opinion. The first, No. 4 March 
Term, 1943, is from a decree of the Orphans’ Court of Camerons 
County, surcharging the appellant, Emporium Trust Company, herein- 
after called the trust company, as executor of Henrietta Fetter, deceased, 
with $750 the amount paid to a handwriting expert as fees and $1,000 
claimed to have been paid as counsel fees in connection with certain 
litigation, to which reference will be made later, and several other 
smaller items, all of which total $1,891.18. 

Henrietta Fetter died testate March 28, 1938. In her will dated 
August 20, 1936, she appointed the Emporium Trust Company as 
trustee and executor. In a residuary clause she created a trust and 
bequeathed two-thirds of the income thereof to her son, George E. Fetter, 
for life and one-third to her brother, Fred L. Morse, for life with 
remainders over upon the death of the life tenants. 

Letters testamentary were issued to the trust company April 5, 1938, 
and it proceeded with the administration of the estate. On June 20, 
1938. George E. Fetter appealed to the Orphans’ Court from the probate 
of the first will. He alleged it was superseded by a later holographic 
will in the form of a letter written by testatrix giving all her property 
to him outright, which he offered for probate. 
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In accordance with a stipulation as to procedure by the parties the 
Orphans’ Court of Cameron County proceeded to pass upon the validity 
of the second will. In these proceedings, the trust company defended 
the will of August 20, 1936, appointing it executor and trustee on the 
ground that the later holographic will was not in decedent’s hand- 
writing, but was in fact a forgery, and, in order to substantiate its 
position in this regard employed a handwriting expert who testified 
before the court and whose fee of $750 is one of the two principal items 
objected to. The other is the fee of $1,000 claimed by counsel for the 
trust company employed by it in its attempt to prove the later will a 
forgery and thereby sustain the first will. 

The Orphans’ Court after hearing adjudged the testatrix’s second 
will, leaving all her property to the son, to be valid, struck off the first 
will and revoked the letters issued to the appellant. The trust company 
filed two accounts, one as executor and the other as trustee, which by 
order of the lower court were consolidated and filed as one ‘‘restated’’ 
account as executor and trustee. 

The general rule with regard to the liability of an executor for 
expenses incurred in attempting to sustain the will appointing him, 
together with certain recognized exceptions thereto, is well summarized 
in Mead v. Sherwin et al., 275 Pa. 146, at page 155, 118 A. 731, at 
page 734, as follows: ‘‘ An executor is not bound to defend his testator’s 
will, and, if he undertakes to do so, it must be as agent of those expect- 
ing to be benefited by his action, and he cannot charge the expense of 
a contest to the estate he represents, unless the estate is benefited by the 
proceedings. [In re] Titlow’s Estate, 163 Pa. 35, 29 A. 758; In re 
Arnold’s Estate, 252 Pa. 298, 97 A. 415. An exception to this rule has 
been recognized where a trustee accepts a trust and undertakes to carry 
out its provisions; in such case he owes to those interested the duty of 
upholding the trust in the event of an attack made against it. [In re] 
Alexander’s Estate, 211 Pa. 124, 60 A. 511.’’ See, also, In re Lowe’s 
Estate, 326 Pa. 375, at page 384, 192 A. 405, at page 409, 111 A. L. R. 
518 and cases cited. 

The appellant does not dispute this well recognized general rule 
but asserts that it comes within the exception that it had ‘entered upon 
its duties as trustee under the will later held invalid and was therefore 
entitled to charge the expense of attempting to sustain it and the trust 
set up therein. The learned court below in its opinion sustaining the 
exceptions of George E. Fetter to the trust company’s account found 
upon sufficient evidence that the trust company in defending the first 
will acted solely as executor, that ‘‘no assets had passed from Emporium 
Trust Company, as executor, to Emporium Trust Company, as trustee.’’ 
When George E. Fetter took an appeal and offered a later will for 
probate, if not before, the trust eompany had notice of the move made 
to revoke its authority as executor. At that time it had not completed 
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its duties as executor and entered upon the administration of the trust. 
It was subsequent to its knowledge that the legality of the will from 
which it derived its authority was being challenged that the trust com- 
pany under the order of the court obtained May 3, 1939, repaired build- 
ings damaged by fire for which insurance money had been collected, 
which it stresses in proof of its performing duties as trustee. 

It may be conceded that an executor’s duty may in some instances 
require him to attempt to sustain the will appointing him, depending 
a great deal on the facts and the ultimate wisdom of the executor’s 
action in each case. Here, however, George E. Fetter, decedent’s son, 
who claimed under the second will bequeathing everything to him out- 
right, was also the principal beneficiary under the trust set up in the 
will appointing the trust company executor and trustee. Appellant’s 
trust officer testified that they never consulted the other trust beneficiaries 
respecting their wishes *as to attempting to sustain the first will. The 
trust company saw fit without consulting them to employ an expensive 
handwriting expert and engage counsel in an attempt to sustain the 
first will and attack the second. These expenses of over $1,750, incurred 
by the bank in engaging in the contest, and which it now seeks to charge 
against the estate, were large in comparison to the total size of the estate, 
which, in the trust company’s consolidated account showed a balance of 
only $2,971.33, and this sum included the real estate valued at $2,000. 

The effect of the trust company’s action in the present case was to 
put the risk and expense attendant upon the will controversy upon the 
estate rather than upon those primarily interested under the first will. 
As executor, it had no duty to attempt to prefer one group of legatees 
over the other by attempting to sustain the first will. The trust com- 
pany’s action was not successful and resulted in no benefit to the estate 
or those ultimately adjudged entitled thereto. Good faith is not im- 
portant, the question is are those ultimately shown to be entitled to the 
estate benefited. Sheetz’s Appeal, 100 Pa. 197. 

Many of the cases cited and relied upon by the appellant are distin- 
guishable on their facts and come within the exception to the general 
rule of cases involving trustees acting as such and under a duty to 
defend the trust from attack. Mead v. Sherwin, supra; In re Lowe’s 
Estate, supra (spendthrift trust) ; In re Hoffman’s Estate, 19 Pa. Super. 
70 (spendthrift trust) ; In re Waller’s Estate, 62 Pa. Super. 332 (spend- 
thrift trust). 

We agree with the court below that under the circumstances of: this 
ease the appellant trust company acted as executor only, and came 
within the general rule. It should have required indemnification from 
the legatees under the first will if it wished to expend moneys of the 
estate in attempting to sustain it. — 

The decree of the court below dated April 1, 1942, surcharging the 
Emporium Trust Company with $1,891.18, did not include interest’ on 
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that sum from March 4, 1941, the date of revocation of letters. George 
E. Fetter, as appellant at No. 5, March Term, 1943, claims that as the 
trust company wrongfully sold certain interest bearing securities as of 
March 4, 1941, to cover the $1,891.18 items of surcharge, he should receive 
interest during that period of approximately one year, or $122.30 
additional, making a total surcharge of $2,013.48. 

This question of interest was not raised or presented to the court 
below, and we feel that is primarily a matter for that court. Compare 
Nick et al. v. Craig et al., 298 Pa. 411, 415, 148 A. 709. 


BENEFICIARY OF PASS-BOOK UNDER TOTTEN 
TRUST NOT ENTITLED TO FUND UNTIL 
DELIVERY OR DEATH OF SETTLOR 





In re Haggerty’s Estate, Surrogate’s Court, 38 N. Y. Supp. (2d) 433 





In the case of a so-called ‘‘Totten trust,’’ ownership by a bene- 
ficiary is purely tentative unless there be actual delivery of the bank 
book in the lifetime of the creator of the trust or like completion of 
the donation or unless the trust becomes operative by reason of the 
death of the real owner of the fund. The title of the real owner con- 
tinues unimpaired until death supervenes. 

Decedent and her husband, respondent in the instant case, had a 
joint account in savings bank, the balance of which was $3,400 at 
decedent’s death. The petitioner, beneficiary of a ‘‘Totten trust’’ of 
the savings bank pass book sought to compel respondent to deliver 
the bank book to her. The respondent contended that the funeral 
expenses of decedent should be paid by the beneficiary as there were 
no general assets in the estate. 

It was held that ownership by the beneficiary of bank account 
under a ‘‘Totten trust’’ was purely tentative unless there was an 
actual delivery of bank book in the lifetime of decedent or like com- 
pletion of the donation, unless the trust became operative by reason 
of the death of the decedent, the real owner of the fund. Decedent’s 
title continued unimpaired until death supervened. The fund must 
first be appropriated to the funeral expenses and therefore charge- 
able with the reasonable expenses of the decedent. 


Proceeding in the estate of Mary Haggerty, deceased, on petition of 
beneficiary of a Totten trust for delivery of savings bank pass book 
under such trust, opposed by administrator who sought to compel peti- 
tioner as beneficiary to pay a funeral bill of decedent. 

Judgment in accordance with opinion. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §464. 
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Robert T. Curran, of New York City, for petitioner. 
Bannigan & McNamara, of Brooklyn, for respondent. 


DELEHANTY, Surrogate—In this proceeding under Section 206-a 
of the Surrogate’s Court Act the administrator of the estate resists 
delivery to a beneficiary of a ‘‘Totten trust’’ of the savings bank pass 
book under which the petitioner is beneficiary. The administrator 
demands that the beneficiary pay the funeral bill of deceased since there 
are no general assets in her estate. The administrator originally urged 
also that the Totten trust was chargeable with certain medical and hos- 
pital expenses of deceased and with some undefined administration 
expenses but all of these claims were in fact untenable and were with- 
drawn. The liability of the husband for the medical and _ hospital 
expenses was in no wise disputed and such charges could not be deemed 
debts of the deceased. 

The proof shows that deceased held with her husband, the adminis- 
trator, a joint account in which the balance was some $3,400 at her 
death. The beneficiary of the Totten trust concedes a ratable liability 
for the funeral expenses of deceased but denies that the fund of which 
he is beneficiary is solely chargeable with that expense. He also asserts 
that in no event can his fund be charged with more than reasonable 
funeral expenses. He asserts that the husband is liable personally for 
any excess over a reasonable sum. 

While circumstances might readily be envisaged which would make 
the form of the accounts in which a deceased person held his funds 
immaterial to the question of liability for undischarged debts or funeral 
expenses there is patently a difference between the status of a true 
joint tenant of a bank account and that of a prospective beneficiary of 
a Totten trust. The conclusion reached here by the court is based solely 
on the set of facts established by the concessions of the parties and no 
general rule is laid down. On such facts there is no impairment of the 
complete title of the husband to the joint fund deriving from the 
creation of the joint account and confirmed by the fact of deceased’s 
death. It is in the nature of a joint account that each party thereto is 
the owner in legal theory not only of a moiety but of the whole (Mosko- 
witz v. Marrow, 251 N. Y. 380, 389-390, 167 N. E. 506, 66 A. L. R. 
870) and that in law the joint owners are one person. In the case of 
the so-called Totten trust, ownership by the beneficiary is purely tenta- 
tive unless there be actual delivery of the bank book in the lifetime of 
the creator of the trust or like completion of the donation or unless the 
trust becomes operative by reason of the death of the real owner of the 
fund. The latter’s title continues unimpaired until death supervenes. 
Matter of Totten, 179 N. Y. 112, 126, 71 N. E. 748, 70 L. R. A. 711, 
1 Ann. Cas. 900. It is patent that on the facts here present the latter 
fund must first be appropriated to the funeral expenses. Accordingly 
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the court holds the fund of which the petitioner is beneficiary chargeable 
with the reasonable funeral expenses of deceased. 

Taking into account the station in life of deceased and her husband, 
the modest conditions under which they lived and the total of her 
resources the court deems the sum of $400 the maximum allowable as a 
charge for her funeral. The difference between this sum and the actual 
bill must be borne by the husband of deceased. The petitioner may pay 
this sum into the estate against delivery of the bank book to him or the 
decree may provide that the fund be paid to the administrator to the 
extent of $400 and the balance to the petitioner. 


ADMINISTRATOR ENTITLED TO UNCLAIMED 
BANK DEPOSIT WITHOUT 
INDEMNITY BOND 


In re Newsome’s Estate, Surrogate’s Court, 38 N. Y. Supp. (2d) 702 


When it appears that a bank deposit, made before depositor’s death, 
remains unclaimed for a long period of time after such death and 
there is no reasonable possibility of liability of the bank to any third 
person, a legal claimant is not required to furnish an indemnity bond 
to recover deposit. Payment of a deposit by a bank under decree 
of court to legal claimant is adequate protection to the bank against 
any subsequent claim to deposit. 

Decedent opened a bank account in respondent bank in 1930. 
Decedent died in 1931. During a period of eleven years since 
decedent’s death no one has made any claim to any part of the fund. 
The pass book could not be found. Petitioner, a public adminis- 
trator, made demand upon respondent bank for the sum of $191.17 
being the balance of the deposit held by the respondent bank. 
Respondent bank refused to turn over deposit unless petitioner 
furnished indemnity bond in conformity with its by-laws which 
provided that whenever a pass book was lost ‘‘the Board of Trustees 
may require a bond of indemnity therefor.’’ 

It was held that under the circumstances of this case it would be 
unreasonable to require petitioner to furnish a bond before receiving 
the amount of the deposit, notwithstanding by-laws of the respondent 
bank providing that whenever pass book was lost the respondent 
bank’s board of trustees might require bond of indemnity before 
paying the deposit. The payment of the fund by the respondent to 
the petitioner under the decree of this court would be adequate pro- 
tection to the bank against any subsequent claim on the account. 





NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $1366. 





THE BANKING LAW JOURNAL 239 


Discovery proceeding by the Public Administrator in the matter of 
the estate of John Newsome, decedent, to recover a sum alleged to be 
on deposit in respondent Union Square Savings Bank in the name of 
the decedent. 

Decree in accordance with the opinion. 

Joseph A. Cox, of New York City, for James F. Egan, Public Ad- 
ministrator. 

Stephen P. Nash, of New York City, for Union Square Sav. Bank, 
respondent. 


FOLEY, 8.—The Public Administrator, as legal representatiye of 
the decedent, instituted this discovery proceeding to recover the sum 
of $191.17 on deposit in the respondent bank in the name of the 
decedent. It is conceded that the decedent was the owner of the deposit 
and that no other person has ever asserted any claim to any part of the 
fund. The pass book cannot be found. The sole question raised by the 
respondent is whether the Public Administrator must file an indemnity 
bond as a condition to receiving the proceeds of the account. 

The bank account was opened by the decedent on September 30, 1930. 
The decedent died on August 10, 1931. During the period of more than 
eleven years following his death, the respondent bank has held the fund 
without any adverse claim being made. The bank has no reason for 
believing that any such adverse claim exists. Its demand for a bond of 
indemnity is predicated upon one of its by-laws which provides that 
whenever a pass book is lost, ‘‘the Board of Trustees may require a 
bond of indemnity therefor.’’ 


My decision in Matter of Havens! is directly in point and I now 
follow the conclusion there reached. In that case I held that the by-laws 


of: the bank must receive a reasonable interpretation, and that where it 
appeared that the death of the depositor had occurred so long ago that 
there was no reasonable possibility of liability to any third person, a 
bond of indemnity was not necessary and the insistence upon furnish- 
ing such a bond was unreasonable and unwarranted. 

Where a bank account is assigned or transferred, the bank is en- 
titled to receive definite notice of the substitution of a new party as its 
creditor. Gibraltar Realty Corporation v. Mount Vernon Trust Co., 
276 N. Y. 358, 357, 12 N. E. 2d 438, 115 A. L. R. 322. Had any assign- 
ment or transfer of the account been made during the lifetime of the 
decedent and the alleged assignee had failed during the following eleven 
years to notify the respondent bank of that fact, it could hardly complain 
of a payment by the bank to its record depositor’s estate. Banking Law, 
§ 239, subd. 5. The payment of the fund by the bank to the petitioner 
under the decree of this court will be adequate protection to the bank 


‘No opinion for publication. 
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against any subsequent claim on the account. Matter of Jacobsen, 178 
Mise. 479, 35 N. Y. 8. 2d 40; Banking Law, § 238, subd. 3. 

A similar determination was made by the Supreme Court of Cali- 
fornia. Ornbaun v. First National Bank of Cloverdale, 215 Cal. 72, 8 
P. 2d 470, 472. In that case, the court said: ‘‘It is true that the depositor 
entered into a contract with the bank to indemnify the bank against any 
loss suffered by it in making payments to the depositor without produc- 
tion of the passbook, but it is obvious that, reasonably interpreted, the 
indemnification agreement can only be applied to a situation where 
there is a possibility that the bank may suffer loss by reason of such 
payment. If the bank cannot possibly be injured by reason of such 
payment, no indemnification can or should be required.’’ 

Nothing here decided is contrary to the decision in Krupp v. Franklin 
Savings Bank, 255 App. Div. 15, 5 N. Y. 8S. 2d 365. In the latter case 
the depositor became incompetent and a committee was appointed. Only 
a short period, approximately two years, elapsed between the appoint- 
ment of the committee and the submission of the controversy to the 
Appellate Division. Here the period of inaction is eleven years. The 
court held that the amended by-law, adopted after the opening of the 
account, was binding upon the depositor although not contained in the 
pass book or posted on the bank premises. The amended by-law was 
held to be reasonable. No issue was raised as to whether the bank’s in- 
sistence upon the bond of indemnity was unreasonable because of the 
absence of any possible liability to other parties. Indeed, under the 
facts there disclosed, such an issue could not fairly arise. 

The Surrogate therefore holds that under the circumstances of this 
case it would be unreasonable to require the Public Administrator to 
furnish a bond before receiving the amount of the deposit. Matter of 
Havens, supra. The proceeds of the account must be delivered to the 
Public Administrator. 


PARTIAL FAILURE OF CONSIDERATION OF 
PROMISSORY NOTE 


Spalinski v. Suto, Supreme Court of New Jersey, 28 Atl. Rep. (2d) 617 


Where commissions for the sale of real estate could not be 
recovered because there was no written agreement with respect thereto 
and no compliance with New Jersey statute, the inclusion of them 
in a promissory note, as between the original parties thereto, gives 
the maker the right to raise the defense of partial failure of 
consideration. 


NOTE — For: similar decisions see Banking Law Journal Digest (Fifth 
Edition) $352. 
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Action by Hugo A. Spalinski against Stephen J. Suto on a note. From 
a judgment for plaintiff, the defendant appeals. October term, 1942, 
before Bodine, Heher, and Perskie, JJ. Reversed. 

David Deitz, of Trenton, for appellant. 

Maria H. Volpe, of Trenton, for respondent. 


BODINE, J.—The plaintiff sued the defendant on a note in the sum 
of $253.51. The plaintiff, a real estate broker, had negotiated a contract 
whereby the defendant agreed to purchase a farm. Part of the under- 
taking was also that the vendee of the farm would purchase defendant’s 
Trenton property. This latter agreement contained no provision for 
the payment of commissions. When the title to the Trenton property 
was to pass, a statement was rendered to the defendant which showed his 
indebtedness to the plaintiff to be $253.51. This included search fees, 
cost of insurance, revenue stamp, etc., totaling $103.51, and included 
therein was an item for $150 commissions on the sale of the Trenton 
property. The note in suit was given for the total amount claimed and 
not being paid at maturity the present suit resulted, and the plaintiff 
had judgment for the full amount. 

Appellant’s contention is that since there was no written agreement 
as to commissions (Stout v. Humphrey, 69 N. J. L. 436, 439, 55 A. 281), 
and no compliance with N. J. S. A. 25:1-9 between him and the payee 
of the note, his defense of partial failure of consideration should have 
prevailed. N. J. S. A. 7:2-28. Since no action could have been brought 
for the alleged commissions, as they were not evidenced as required by 
law, it would seem that the defense should have prevailed. Wyckoff v. 
Runyon, 33 N. J. L. 107. The amount to be deducted was liquidated. 
Allen v. Bank of United States, 20 N. J. L. 620. 

Judgment should have been entered in the district court for the sum 
of $103.51. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. Nosite of the Massachusetts Bar 


Acceptance of a Bill 


Q. Is an acceptance of a bill, written on a separate piece of paper 
valid ? 


A. Yes. This kind of an acceptance, however, does not bind the 
acceptor except in favor of person to whom it is shown, and who, on 
the faith thereof, received the bill for value. N. I. L., See. 134. 


Accommodation Paper 


Q. ‘‘A’’ indorses an unsigned note for accommodation; ‘‘B’’ sub- 
sequently forges ‘‘A’s’’ name as maker. Can ‘‘A’’ be held by a holder 
in due course ? 


A. Yes. Shepperd v. Mortgage Security Corporation, Va., 123 S. E. 
Rep. 553. 41 B. L. J. 643. § 42 B. L. J. Digest. 
Altered Paper 


Q. What is the effect of writing the words ‘‘Protest Waived’’ on a 
note without the indorser’s knowledge? 


A. The addition of these words constitutes a material alteration of 
the note and discharges the indorser thereon. Schwartz v. Wilmer, 
90 Md. 136. 44 Atl. Rep. 1059. 17 B. L. J. 96. § 63 B. L. J. Digest. 


Consideration 


Q. In an action on a non-negotiable note, is consideration for the 
execution of the note presumed? 


A. No. Consideration must be alleged and proved. Hunt v. Erire, 
N. C. 125 8. W. Rep. 484. 42 B. L. J. 466. § 341 B. L. J. Digest. 


Form of Indorsement 
Q. Is an indorsement written in lead pencil valid? 
A. Yes. Cooper v. Bailey, 52 Me. 230. 37 B. L. J. 425. § 674 
B. L. J. Digest. 
Indorsement and Transfer 


Q. A check is indorsed to a bank for collection. The bank indorses 
the check generally and sends it forward to a correspondent. What 
warranties does the bank make with respect to the check? 


Editor’s note: Answers to questions may not be applicable to all jurisdictions. 
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A. The bank is subject to the warranties of a general indorser. The 
fact that the check is restrictively indorsed to the bank does not affect 
its liability in this regard. N. I. L., Sec. 66. 








Negotiability 
Q. Does the fact that the words ‘‘value received’’ are omitted from 
an instrument affect its negotiability ? 


A. No. It is entirely immaterial whether these words are used or left 
out. N. I. L., See. 6. 












Notice of Dishonor 


Q. When is notice of dishonor not required to be given to an in- 
dorser ? 


A. (a) Where the drawee is a fictitious person, or a person not having 
capacity to contract, and the indorser was aware of the fact at the time 
he indorsed the instrument ; 

(b) Where the indorser is the person to whom the instrument is pre- 
sented for payment; 

(c) Where the instrument was made or accepted for his accommoda- 
tion. N. I. L., See. 115. 









Payable On Demand 
Q. When is a negotiable instrument regarded as payable on demand? 


A. An instrument is payable on demand when expressed as payable 
on demand, or at sight, or on presentation, or where no time is expressed 
for payment. N. I. L., Sec. 26. 






Place of Indorsement 


Q. The payee of a note, for the purpose of transferring it, wrote his 
name under that of the maker. Was this sufficient to transfer the note 
and was the person signing liable as maker or indorser ? 

A. The signature was sufficient to pass title and the liability of the 
person signing was that of indorser. Fisher Lumber Co. v. Robbins, 
Kans., 180 Pac. Rep. 264. 36 B. L. J. 502. § 679 B. L. J. Digest. 














Presentment for Payment 
Q. Who may make presentment? 


A. The holder or anyone authorized to receive payment in his behalf. 
N. I. L., See. 72. 








Restrictive Indorsement 
Q. Is an indorsement ‘‘for collection’’ restrictive? 


A. Yes. Moore v. Hall. 48 Mich. 143. 37 B. L. J. 500. § 697 
B. L, J. Digest. ' 


Judicial Crends 


Digest of Decisions on Rights of Drawee Bank Where 


Check Is Delivered to Impersonator 


Where a person draws a check to the order of an impostor and delivers 
it to the impostor and a third person forges the payee’s name and collects 
the check, the drawee bank will be liable for the amount to the drawer. 
National Metropolitan Bank v. Realty Appraisal & Title Co., 47 Fed. 
Rep. (2d) 982. 48 B. L. J. 629. 


Where a person obtains a check by fraud, payable to himself under 
an assumed name, and transfers it for value to a person who collects it 
from the drawee bank, the bank will not be permitted to recover the 
money on the theory that the payee’s indorsement was a forgery. 
Milner v. First Nat. Bank, Ga., 145 S. E. Rep. 101. 46 B. L. J. 46. 


An impostor wrote to the plaintiff under the name of a former client 
of the plaintiff’s requesting that a check be sent to her. The plaintiff, 
believing that the letter came from his former client, drew a check on 
the defendant bank payable to her order and forwarded it. The check 
was collected by the impostor. It was held that the defendant bank was 
liable. Moore v. Moultrie Banking Co., Ga., 148 S. E. Rep. 311. 
46 B. L. J. 637. 


One who falsely claimed to be the payee named in a certificate of 
indebtedness secured a check, payable to the order of such payee, on 
the assurance that he would identify himself as the payee at the drawee 
bank. It was held that the drawee bank, which afterwards paid the 
check on the impostor’s indorsement, was liable for the amount to the 
drawer. Dodge v. National Exch. Bank, 30 Ohio St. 1. 32 B. L. J. 44. 


An impostor called the plaintiff on the telephone, represented himself 
to be the customer’s man for R. C. Montgomery, a reputable investment 
banker, and offered to sell to the plaintiff certain shares of stock. The 
plaintiff decided to make the purchase and delivered a check to the 
impostor by messenger. It was indorsed by some one, not the real Mont- 
gomery, and paid by the defendant bank. It was held that the bank 
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was liable to the plaintiff, as having paid the check on a forged indorse- 
ment. Daniels v. Corn Exchange Bank Trust Co., 258 N. Y. Supp. 126. 
49 B. L. J. 852. 


A, representing himself to be B, obtained a loan from C in the form 
of a check payable to B, indorsed B’s name on the check and delivered 
it to D, who cashed it at the drawee bank. It was held, contrary to the 
general rule, that the bank was liable to C, the drawer. Tolman v. 
American Nat. Bank, 22 R. I. 462, 48 Atl. Rep. 480. 32 B. L. J. 47. 


Where a check is delivered to one assuming another’s name, and 
paid by the bank upon the indorsement of the impersonator, the bank 
is not liable to the drawer. Meyer v. Indiana Nat. Bank, 27 Ind. App. 
354, 61 N. E. Rep. 596. 19 B. L. J. 44. 


A gave a check drawn to the order of B to an agent of B for horses, 
believing the payeeeto be a certain wealthy individual of that name. 
The bank paid the check on the indorsement of B, who was the owner 
of the horses, but not the individual A supposed him to be. It was held 
that there was no forgery, and that the bank was not liable to A, Sher- 
man v. Corn Exchange Bank, 91 N. Y. App. Div. 84, 86 N. Y. Supp. 341. 
21 B. L. J. 324. 


A stranger falsely representing himself to be one B, obtained a loan 
upon B’s property from the Land Title and Trust Company, which 
gave him its check for the amount, drawn upon itself, payable to B. 
The stranger indorsed the check in B’s name and deposited it in the 
Northwestern National Bank by which it was collected from the drawee. 
It. was held that the check having been issued to the person whom the 
drawer intended to designate as the payee, its payment was chargeable 
by the drawee to the drawer; and hence the money could not be recov- 
ered from the one who collected the check upon the indorsement of such 
assumed payee. Land Title & Trust Co. v. Northwestern Nat. Bank, 
196 Pa. 230, 46 Atl. Rep. 420. 17 B. L. J. 515; 21 B. L. J. 294. 


A soldier applied for an allowance for his wife ‘‘H. D.’’ The gov- 
ernment issued a number of checks payable to ‘‘H. D.’’ which she 
indorsed and collected through the defendant bank. Upon discovery 
that the payee was not the soldier’s wife, it was held that the defendant 
was not liable to the government since the payee’s indorsements were 
made by the person intended by the government. United States v. 
Liberty Insurance Bank; 26 Fed. Rep. (2d) 493. 45 B. L. J. 783. 


A impersonating B, the owner of certain land, obtained a loan from 
C in the form of a check. The drawee bank was held not liable in paying 
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the check. Emporia Nat. Bank v. Shotwell, 35 Kan. 360, 18 B. L. J. 420, 
24 B. L. J. 860-864; McHenry v. Old Citizens National Bank, Ohio, 
97 N. E. Rep. 395, 29 B. L. J. 329; United States v. National Exchange 
Bank, 45 Fed. Rep. 163; Meridian Nat. Bank v. First Nat. Bank, 7 Ind. 
App. 322, 32 B. L. J. 44; Ryan v. Bank of Italy, Calif., 289 Pac, Rep. 
863. 47 B. L. J. 913. 


One who had stolen bales of cotton sold them to the plaintiff under 
an assumed name, the plaintiff giving him a check on the defendant 
bank in payment. It was held that the bank was protected in paying 
the check, since it was paid to the person to whom the drawer delivered 
it, even though the holder’s indorsement did not strictly correspond with 
the manner in which the name was spelled on the face of the check. 
Townsend, Oldham & Company v. Continental State Bank, Tex., 178 
S. W. Rep. 564. 32 B. L. J. 700. 


The Bank of New South Wales issued a draft ®n a San Francisco 
bank, payable to E. D. T. Smith. The draft was stolen from the mail 
and was never received by the payee. It was presented to the plaintiff 
bank by a person who claimed to be Smith. The plaintiff refused to 
cash it but accepted it for collection and gave the impostor a receipt 
which recited that it was a letter of advice only and not to be construed 
as creating any credit. The impostor presented this receipt to the 
defendant bank and requested that bank to collect the proceeds of the 
draft. The defendant forwarded the receipt to the plaintiff and the 
latter sent back to the defendant bank its cashier’s check, payable to 
the order of Smith. The impostor indorsed the check in the name of 
Smith and the defendant collected it and paid the proceeds to him. It 
was held that the plaintiff bank was entitled to recover the amount of 
its cashier’s check. Bank of Italy v. First Bank of Kern, Cal., 231 Pace. 
Rep. 44. 42 B. L. J. 187. 
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